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IN RE: Felitioricr: 
Bctnel'iciary: 

' :  Immjgprrt Petition for Alien Worker as a Skiiled LaJmker- or Professional Piirsi~ant to Section 
293{b)(:f) of the Immjgxaficn and Watiofiality Act, 8 U.S.C. 4 1 153(b3(3) 

'rhis is rile d.es,{sign of r.17.e A&~jnis~~a:i-~~e hppeaIt: Office in yoilr case. Ail docur.;..etlts '!~avc been ret~rrned tr:r 
the ~ E c e  that origirlaIiy decided your case. .A,r:y fi'irther il-tq1iir-j n1~s.t be made tc> that off-ke. 

~obel- i  I-). Wiemann; Chief 
Adnlir~istratiiie Appeals OfTice 



IlbISCl.~SSltON: 'The prefe~ence xiisa petition was denied l>y the X c t i ~ g  Center Director (direciorb, Vennol 
Service Center, and is now before B?e Admiiristratiiie AppealsCC-)ffice (AAO) on appeal. The case will t 
I-emancied for finther jnuestrgation and entry of new ilecision. 

't'lle petitiirner is a residential constrnclivn firn:. d t  seeks to employ the beneficiary prmnanently in tile llrlile 
States as a cenrent inasc,r:. .As required by statute, Form ETA 750, Appiication for Alien En;ploylnej 
Certiticatioii approued by the I)epartmr.nt of L.abor (DCSL.'), ~ccon:pal-tiel? the petitioi~. T7'!ie director detem-iin? 
that the petitioner had failed to es:abiish that the benetici;iry possessed the requisite wetrk experience specified o 
the Ial3or cerdIication arid derlizd :he petition aczordj.ngly. 

011 appeal, coilrrsel submiis additional evidence and cor-rtends that &he petitioner has clemox:stsatecl h a t  tk 
l,cneficjary qilrlifies for h e  certified pbsition. 

Seciiur: %03$7)(3)(A)(i! of the Irnmigszttion and Naiiorrality Act (!he Act), 8 I.T.S.C. 3 1 IS3(h)(3)(A;b(:j, provid: 
<. lor :he granting of'prefi-rence ciass:ficafion to qualified immipanis who are capable, at thc tirne of pctirioi~ing fi 
classification uncler this paragaph, of yerfoririing skilled la!.sor (requirt~zg at Ieast two years Wainir-rg ( 

expei.ici:cc). not of a tetnpora~y nature, for ~iv'hich qualified viorkers are not available in the Tj~lited States. 

The regulation at 8 G.F.R. 3 ?,04.5(1)(3) ~ros~ides: 

(A)  C&wercxi Any requjxemenis o i  iraining or experience fii;. sl~illed workers, 
pl-ufessicjnals, or other ~vorkers rri~ist be supporteil by letters f om trarners or employers 
gi~\~-ii:g t:!~e name, address. and title of the trair~er cjr employer, and a description of ihe 
training received or. the experience of the alierz. 

(HI SkirIed w,ljovkei:c.. I: the petition is fcsr a slcilled worker, the petitioi~ milst be 
accarni~ar~ied by evidence that the alien me& the ed~rcatiorral, traildng or expkl-ience, 
and any other reqrrirerirents oi'tile individual labor ceit:ficatinn. rneets the ~equiremtnts 
fo:r Schedule A &signntic3n, or meets the req~ircments 5?r h e  Lahor hi%arkct Infc~rrnation 
Pili?t Program occupatiui~ drsig~mf on. 'The miiiirni~n~ requiremen ts I'or this 
classification are at  Icast :~vo years of lrainjng rx expitrierlee. 

'Khe petitioxer ~z~us t  aisn show that a beneficiary has the izecessayi educa:ics:~ and experience specified on the labc 
cert.rt'icaticjn as crf the prii.rri9 d;ite. The 5ling date or prior;% date of the petition is the initial receipt in th 
DOL's empioymei~t service systcn-i. .See 8 C.F.R. 5 204.5(d);.hfa?l~r c?J'FVingPs Teu Moust:, I6 1&N 1513 (AG 
Reg. Conzm. 1977). I-lere, Form E'TA 750 was accepted fcir ~xocessiag on April 30, 3001. The required ivor 
exiierienze f i : ~  the certitlez position of cemeni mason is two,. years in the job offered or two years ii-1 a relate 
occupatiorl idciliifkxl as "cons~rr:ctio~z worker." 

On Part 5 of the pelition, the petitioner clairns to have been establ~shed in 1985, haire a go::s annuaf irlcorrre c 

fi;5,063.656 and a net annual rnconle of-530,433. 
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011 Forlrri ETA 750H. srgl-ted l>)i the bei~eficiary on Janirary 9 ,  '3004, the beneficiary does not claii:~ to have worked 
for the pelitiuner. Rather, the benciiciaiy cla!n-1s tlsat he I-tas heen imemployed since January 2003. 

. . 
7l1e only o:,l~er ji?b iisted by ti'e bemiiciary oi-t the E'T'A 750H is en-ploya~ent 

i n  Rj-aga, Poruigai. as an assistant mason. T l ~ e  bencficiitry indicates that 
this capacity from Septerr~ixr 9, 2iji30 to Decelnbei- 12, ?:OC!2. 

In s~ipport of the beneficiary's prior etnployn~e~~t expei-leilcc, a letter, dated October 10, 2003, s i h ~ e d  b y  Mr. 
provided ;viih petitioii. afl.rr!iirig tile beneficiary's cnrpicynlent as an assistant mason froin 

Sepler~r'oer 2000 w~lil  L)ecernber ?:002. 

Oil Ang11st 4, 2004. the director denied the pelition, on the gounds illat the petitioner hrtd failed to del-rlonstrate 
f]:at the beileficiary had obtained tile rey~tisrie two years of (~j::aiifyi.f).g cxj)erience in the certified position by ihe 
priority dare of Apr-il 30; '2001 as required. The director determined that the e\;idence showed 0 ~ 1 ~ 7  drat the 
3ene.ficinry's jut7 with that he bad accrtled about s e r n  months of experience by April 10,2001. 

C311 appeal, cou-nsei suggests that the E1'A 7 5 W  only requires a beneficiary to provide 3 years o f  erriployrr~erit 
history 2nd that the beneficisy act~ttzliy possesses the necessary exper-iar:ce. Cor~nsei sni?scq~lently subm~ts a 
Ictter h:ii a~~other  einpioysr This icitrr; ddtei.1 Noveisher 4, 2004, is ~ i - o m o f  ~ i i s  Verde, IIe 

devails sorne of ihe he-neficiary's dutres. 

Trj eval-iiaiing the hr.oeficiary's q~raljfications, CIS 17~1st look to the job offer poriinn of the labor cerljfica~ion to 
deternine the required qualjficaili?rrs for the position. CIS tnay ncjt ignore a tei-m of the Iahnl- certification. nor 

. . 
inay :I rrxpnse add itionat requi-rerner:ts. ,Snr !VI'~rltrr?. ~ f ~ S i i t . i < ~ .  l;b.~dj;on Chinc,i.e Rc.slsf~nin:nt, 19 I&N k c .  30 I ,  406 
(Comm. 1986). .Tee LrDo, A ~ O I ~ L J L Z M : ~ :  V.  Snlilji, 696 F.2d 1808, (L1.C. Cir. 1983); K:,q,K. I ~ > Z J E P ,  f~nr:. 1.. Lcrnofot~, 699 
F,Zd lOOG (9th Vir, 19133); . S t ~ + ~ l : r r . ~  /Injia--Kr:d C~~~nml:.s.ru~?; irj'!l.li~ss~rr:ii~csc~~.s~ irzc. v. C'cionie-v, 661 F.2d I (1st O r .  
198~). '  

f t  is lioted :ha: the iastructioris ar iterr] I 5  a: the top s f  tile E'I'A 750B xre r:ot lu-clrred to "all jobs held during the 
last ihrce (3)  yezr-s." It- also states that an applicant should "iist ;my other jobs related to the occupation f r which 
the dien is seekisg certificatioi~ as indicated in item 9." Nevertheless, the letter frcj .ill be accepted 
as par t  of the evida~ce showing il~ai the beneficiary had accnled at least two yexrs of yualifyitlg tv01-k experience 
by Gne priority &ile. 

%' . ., ne +qli l  be serr~am:decrl in order to allow the director ti? rxalce a finding as to the petitioner's ability to pay the 
proff~~ei t  wage of $1 5.1 1 per Korir, w $31,328.80 per year. St is noted that the prtitii>ner initrallj~ provided 

' In  cases where the required experience must be derenni:.led lrom prior jobs, it is appropl-iate fbr CIS to look. to 
job duties of p~e>,~isus eixjrrloyment. not j:rst Jo!, titles. LY6 ' i~  !VI'~xttc:. c?f!Vfupis L)er.hy, I~ic. ,  89-INA-1 85 (BALC'A 
1994 j (crs haric). 
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. > t-inanc:;li docu1nen:atio.n related only to 2091. The peiiticsrirr's obiigatioil tn.shov2 a cnr?tirrzii~zg ability to pay the 
ceflified avage is set fcJrtl:tl in tile reg~~lation at 8 C.F.R. iiJ ?04.5(g)(2). This isbligatiorr covers all beneficiaries that 
.the petitioner rria;; he sponsn!7ng. 

117 view of the &rr.goij~g, the previc~us decision oT the direcior will be withdrqwn. il'l~e retition is rernarlded ti:, the 
director to conduct i-krther investigation anti reqnesf any additional eviderice from the pctitionet pursua~zt to the 
regulaic:rry rt.quiren:el-its I-elafi:g to the petitioner's coxitin~iinp ability to pay file prirffered wage and any oilier 

. . 
pcz3,e,,f matlers. Similarly, the petltioncr may provide addiiior?;il evidince witbin a reasol~nblc per-roc1 of tin?? to 
ise cle1en:1::r:ed by thc ddirecror. [+on receipt of all the evidel-rce, the d~rectcr will resiew the entire record and 
enter 8 . de. ClSl<~Il. ' .  ' .  

ORDER: The director's decision is svithdra~vr,. The peuitisn is remanded to the director fc?r 
fullher actlor? consisleni with :hi. for-cgning and entry of a new decision, which, if 
adverse to the peiitroner, is to be certified to the i i A 0  for review. 


