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DISCUSSION:  The preference visa petition was denied by the Acting Center Director {director), Vermont
Service Center, and s now before the Administrative Appeals Office {AAU) on appeal. The case will be
remanded for further investigation and entry of new decision.

The petitioner i3 a residential constraction firm.  H secks to employ the beneficiary permanently in the Umted
Siates as 3 cement mason.  As required by statute, Formy ETA 730, Application for Alien Hmplovioent

Certification approved by the Departiment of Labor {DOL), accomparded the petition. The director determined
that the petitioner had failed to establish that the beneficiary possessed the requisite work experience specified on
the Tabor certification and denied the petition accordingly.

On appeal, counsel submiis additional evidence and contends that the petitioner has demonstrated that the
heneficiary qualifies for the certified ptsition.

Section 203{BYIHAND of the Immugration and Nationality Act (the Act), 8 U5 § HIS3M3 KA, provides
for the granting of preference classification to qualified imnugrants who are capable, at the time of petitinning for
classification under this paragraph, of performing skilled labor {requiring at least two vears traming or
experience}, not of a temporary nature, for which qualified workers are not available in the United States.

The regulation at § CF.R. § 204.5((3) provides:
{11} OGther documentation—

{AY  General  Any vequiremnents of taining or z‘:mcrience for skilled workers,
professionals, or other workers must be supported by lefters from tramers or emplovers
giving the name, address, and title of the trainer or emplover, and 2 deseription of the
traming reLem:d or the experience of the shen.

(BY Skilled workers. I the petition is fw a skilled worker, the petifion must bhe
accompanied by evidence that the alien meets the educational, traimng or experience,
and any other requirernents of the individual labor certification, meets the requiremnents
for Schadule A designation, or meets the requirements for the Labor Market Information
Pilot Program occupation designation.  The jomwnum  requirements  for this
classification are at Jeast two years of raming or experience.

The petitioner yust also show that & beneficiary has the necessary education and experience specified ov the labor
certification as of the priority date. The filing date or prionty date of the petition is the mitial receipt in the
DGL s employviment service system. Sze 8 O F R § 204.5(8); Matter of Wing's Tea House, 16 FEN 158 {Act.
Reg. Comn. 1977} Herc, Form ETA 750 was uCLCp[Cd for processing on April 30, 2001, The required work
experience for the certified position of cement mason is two years in the job offered or two years in a refated

’

oceupation identified as “construction worker.”

On Part § of the petition, the petitioner claims to have been established tn 1986, have 8 gross annual income of
530,443,

83,862,656 and a net annual mconme o
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On Form ETA 7508, signed by the beneficiary on January 9, 2004, the beneficiary does not claim to have worked
for the petitioner.  Rather, the beneficiary claims that he has been unemploved since January 2003,

The only other job lsted bv he beneficiary on the ETA 7308 s employment with
in Braga, Portugal, as an assistant mason. The beneficiary indicates that he worked fore

VAR

this capacity from Ueptember 9 2000 to December 12, 2002,

o

vas provided with the petition, affirming the beneficiary’s employment as an assistard mason from
Septem’o::.i 2000 until December 2002,

In auppor’z of the beneficiary’s priw employment experience, a letier, dated October 10, 2003, signed by Mr.

On August 4, 2004, the divector denied the petition, on the grounds that the petitioner had failed to demonstrate
that the beneficiary had obtained the requisite two vears of qualifying experience in the certified position by the
priority date of April 30, 2001 as reguired. The director determined that the evidence showed only that the
beneficiary’s job with that he had acerued about seven months of experience by April 30, 2001,

On appeal, counsel suggests that the ETA 7508 only requires a beneficiary to provide 3 vears of employment
history and that the beneficiary actually possesses the necessary experience. Counsel subsequenily subnuts a
letter from another employer, This fetter, dated Novermber 4, 2004, 1s f‘-‘f}m_of tla Verde. He
claims that he empioyed the beneficiary as an assistant mason from February 2, 1994 until March 2, 1996, and
details some of the bencficiany’s dulies.

In evaluating the beneficiary’s qualifications, CIR must look to the job offer {)Uftion of the labor certification to

determine the required gualifications for the position. IS may not ignore a term of the labor certification, ner

may it impose additional requireraents. See Marter of Silver Dragon Chinese Refsr’aw'am, 19 I&N Dec. 401, 406

(Coram. 1986}, See also, Mandany v, Saudh, 696 F.24 1068, (B.C. Cir. 1983 KR K. Irvine, fnc. v. Landon, 699

F.2d Nh){) {9th Cir, 1983, Stewart fnfra-Red Commissary of Massachuseus, [nc v. Coomey, 661 F.2d 1 (Ist Cir.
1981y

It 1s noted that the mstructions st item 15 at the fop of the ETA 7508 are not himuted to “all jobs held during the
last three {3} years.” §t also states that an apphicant shouold “list any other jobs related to the occupation for which
the alien is bc:ekmg certification as indicated m item 9.7 Nevertheless, the letter frcm’mwﬂ be aceepted
as part of the evidence showing that the beneficiary had acerued at least two years of qualifying work experience
by the prionty date.

The case will be remanded in order to allow the director to make a finding as to the petitioner’s ability to pay the
proffered wage of $15.11 per hour, or $31,428.80 per vear. | is noted that the petitioner imitially provided

o cases where the required experience nust be determined from prior jobs, it is appropriate for CIS to look ta
job duties of previous employment. not just job titles. See Matter of Mapie Derby, Inc.,. 89-INA-185 (BALCA
1991} (en bunc).
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financial documeniation related only to 2001, The pelitioner’s obligation to'show a continuing ability to pay the
certified wage 1s set forth in the regulation at 8 C.F.R. § 204.5(g)2). This obligation covers all beneficiaries that
the petitioner may be sponsmwing.

In view of the foregoing, the previous decision of the director will be withdrawn. The pettion is remanded teo the
director to eonduct further investigation and request any additional evidence from the petitioner pursuard to the
regulatory requirements relating fo the petitioner’s continuing ability to pay the proffered wage and any other
pertinent matiers. Similarly, the petitioner roay provide additional evidénce within a reasonable period of time to
be determined by the director. Upon receipt of all the evidence, the director will review the entire record and

enter a new decision.

ORDER: The director's decision ts withdrawn.  The petition s remasded 1o the director for
further action consistent with the foregoing and entry of a new decision, which, if
adverse to the petitioner, i3 o be certified {o the AAD for review.




