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DISCUSSION: The preference visa petition was denied by the Director, Yermont Service Center, and 18 now
betfore (he Adminisirative Appeals Office (AAQ) on appeal. The case will be remnanded to the director for further
mvestigation and entry of new decision.

The petitioner 15 an information systems technology firm. It seeks to employ the beneficiary permanently in the
Untied States as a software quality assurance lead person. As requured by statute, a Form ETA 750, Application
for Alen Employment Certification approved by the Department of Labor (D¥OL), accompamed the petition. The
director deternuned that the petitioner had not established that it had the contuunng alility to pay the beneficiary
the proffered wage beginning on the priority date of the visa petition and demied the petition accordingly,

Om appeal, counsel submits additional evidence and asserts that the petitioner has had the continuing financial
peat, g
ability to pay the proffered sulary...

Section ZO0X31(AXY) of the Act, 8 U.SC. § HIS3(MI3) AN}, provides employment based visa classification
to gqualified vnnugrants who hold baccalaureate degrees and who are members of the professions.

The regulation at 8 CF.RL§ 204.5(g¥2) provides:

Ability of prospective employer to pay wage. Any petition filed by or for an employment-
based inwnigrant which requires an offer of enployment must be accompanied by evidence
that the prospective United States enployer has the ability to pay the proffered wage. The
petitioner must demonstrate this ability at the time the priority date is established and
continuing unti! the bepeficiary obtaws lawlud permenesnt residence. Evidence of this ability
shall be in the form of copies of annual reports, federal tax retums, or audited financial
statements. In a case where the prospective United States smployer omploys 100 or more
warkers, the director may accept a statement from a financial officer of the organization which
establishes the prospective emplover's ability to pay the proffered wage. In appropriate cases,
addiional evidence, such as profitioss statements, bank account records, or personnel records,
may be subtutied by the petitioner or requested by [Citizenship and Inwnigration Services
{CI83].

The petitioner nwst demonsirate the contimung ability to pay the proffered wage begimning oo the prionty date,
the day the Form ETA 750 was accepted for processing by any office within the employment systern of the
Department of Labor. See 8 CFR § 204.5{d). Here, the Form ETA 750 was accepted for processing on February
17, 2004, The proffered wage as stated on the Form ETA 750 is $60,431 per year. On the Form ETA 7508,
signed by the beneficiary on January 30, 2004, the bepeficiary does not claim 1o have worked for the petitioner.

On Part § of the visa petition, filed on October 18, 2004, the petitioner claims 1o have been established in 1998, to
currently employ fifteen workers and to have a gross annual income of $1,890,159,

in support of its ability to pay the beneficiary’s proposed wage offer of $60,431 per year, the petitioner provided a
copy of its Form 11208, U.S. Income Tax Retum for an 8 Corporation. It reflects that the petitioner files its
federal tax returns using a standard calendar vear. In 2003, the petitioner reported ordinary income of $13.196.
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Scheduie L cordains the petifioner’s current assets and current labilities. It shows that the petitioner had
$228,08% in current asseis and current Habilities of $240.378, vielding net current assets of -$12,290. Besides net
taxable income, and as an aliormative method of reviewing a petitioner’s anht} o pay the proffered wage, CIS
will examine a petitioner’s nel current assets as a possible readily available vesource out of which a proffered
wage may be paid.  NWet current assets are the difference between the petitioner’s current assets and current
Habilities and represent a measure of a petitioner’s liquidity during a given period.” A corporation’s year-ernd
current assets and current Habilities are generally shown on Schedule L of a corporate tax refurn. Current assets
are found on lnefs) Q) through 6{d) and current Habilities are spectiied on line(sy 16{Q) through 18(d). ifa
corporation’s year-end net current asscts are equal to or greater than the proffered wage, the petitioner is expected
to be able to pay the proffered wage out of those net current assets.

The director denied the petition on December 23, 2004, He reviewed the petitioner’s financial data contained
within its 2003 corporate tax retorn and concluded that neither the petitioner’s net income of $13,196, nar its net
current assets of ~$12,290 could pay the proposed wage offer-of 564,431,

On gppeal, counsel provides an inconplete copy {lacking all schedules) of the pentioner’s 2004 corporate tax
return in support of its ability to pay the certified wage. Tt reflects that the pet mtmer net income was 5203,852,
Schedule L shows current assets of $199 65750 and current ha’odmc:ﬁ of $34,200, resulting in net current assets
of $145,452.50. Counsel emphasizes that the petitioner has a sizeable payroll .md retlects a significant level of
accounts s:ewabics : vi has the ability 1o pay the proposed wage offer. Counsel also menfions that the petitioner
had seven employee its payrodl in the 4 guarter 0of 2004,

In deterpuning the petitioner’s ability (o pay the protiered wage during 8 given pertod, CIS will first exanune
whether the petitioner roay have empioved and paid the beneficiary during the relevant period.  If the petitioner
establishes by documentary evidence that it emploved the beneficiary at a salary equal to or greater than the
proffered wage during a given period, the evidence will be considered prima facie proof of the petitioner’s ability
t pay the profivred wage. To the extent that the petitioner paid wages less than the proffered salary, those
amounts will be considered m caloulating the petitioner’s ability to pay the proffered wage. I any shortfall
between the actual wages paid by a petitioner (6 a beneficiary and the proffered wage can be covered by either a
petitioner’s net income or net current assets during the given period, the petitioner is deemed to have
demonstrated s sbility to pay a proffered salary.  In this.case, there is no evidence that the petitioner has
employed the benehiciary.

If the petitioner dosgs not establish that it may have eraployed and patd the beneficiary an amount at least equal 1o
the proffered wage during that peried, CIS will next exanmne the net taxable mcome figure reflected on the
petitioner’s federal income t8x retum, without consideration of depreciation or other expenses.  If it equals or
exceeds the protfered wage, the pelitioner 15 deemed to have established its ability to pay the certified salary
during the period covered by the tax return.  Reliance on federal income tax returns as a basis for determining a
petitoner’s ability 1o pay the preffered wage 15 well estabhished by judicial precedent. “The [CIS] may

Aceording 1o Barron’s Dictionary of Accouniing Terms 117 (3% ed. 2000), “carrent assets” consist of items
having {in most cases) a life of one vear or less, such as cash, marketable securities, inventory and prepaid
gxpenses.  “Current Habilities” are obligations payable (in most cases) within one year, such accounts
payable, short-term notes payable, and acerued expenses (such as taxes and salaries). /d at 118



Page 4

reasonably rely on net axablie income a5 reporied on the cowployer’s return.” Elates Resiawrant Corp. v. Sava,
632 F. Supp. 1049, 1053 (STINY. 1986 ((viting Tongatapy Wooderaft Hawaii, 1id. v. Feldman, supra. and
Ubeda v. Palmer, supra: see also Chi-Feng Chang v. Thornburgh, 719 F. Supp. 532, 5336 (N.D. Texas 1989);
KCP Food Co, fnc. v. Sava, 623 F. Supp. 10880 (SIENY. 1985). Relying only upon the petitioner’s gross
receipts exceeded the proffered wage is nusplaced. In K.C.2. Food Co., Inc. v, Sava, 623 F. Supp. at 1084, the
court held that the Inwnigration and Naturalization Servics, now CIS, bad properly relied on the petitioner’s net
meome figure, as stated on the petitioner’s corporate income tax returns, rather than the petitioner’s gross
meorae. The court specifically rejected the argument that the Service should have considered incomne before
expenses were paid rather than et meorme.

As noted above, the 2004 corporate tax retern subiiited on appeal indicates etther sufficient net taxable income of
$203,852 or net current assets of $145.452.56 could cover the proposed wage offer. It is noted, however, that CIS
electrorue records show that the petitioner has filed at feast fifteen immigrant visa petitions 1 the fast two years, with at
feast eight approved with 2 priovity date in 2004, as in this case, It is unclear how many cases utilized the same
financial mformation or the particulars in each case, but it is the petitioner’s burden {0 demonstrate is continuing
ability to pay the profiered wage for petitions filed on behalt of multiple beneficiarics. Befwre determiming as a final
matter that this petilion merits approval, we would remand this case to the director o reguest any additional
evidence necessary to assure that the financial ability of the petitioner to pay the prospective proffered wage of
another beneficiary 18 demonstrated and that this petition represents a bona fide job offer,

fn view of the foregoing, the previous decision of the director will be withdrawn. The petition is remanded to the
director to conduct further investigation and request any additional evidence from the petitioner pursuant to the
requirements of 8 CEPR. § 204.5(gX2).  Similarly, the petitioner may provide additional evidence within a
reasonable period of time to be determined by the director. Upon receipi of all the evidence, the director will
review the entire record and enter & new decision.

ORDER: The director’s decision is withdrawn, The petition is remanded to the divector for
further action consistent with the foregoing and entry of a new decision, which, f
adverse to the petitioner, 15 to be certified fo the AAQ for review,




