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DISCUSSION: The preference visa petition was devned by the Phrector, Vermont Service Center, and is now
before the Admimstrative Appeals Office (AAG) on appeal. The appeal will be dismissed.

The petitioner i3 a tailoring and alterations firra. 1t seeks to evwploy the bepeliciary permanently in the United
States as a cusiom tailor.  As reguied by statute, 2 Form ETA 7530, Application for Alten Employment
Certification approved by the Department of Labor {DOL), acconpanied the petition. The director determined
that the petitioner had not established that it bad the continuing abiity to pay the beneficiary the protiered wage
heginning on the priority date of the visa petition and dented the petition accordingly.

On appeal, former counsel submits additional evidence and asserts that the petitioner has had the continuing
financial abilily to pay the proffered salary.

Section 202(bHIHAND of the Inwnigration and Nationality Act {the Act), 8 US.C. § TIS3(BHZHAX), provides
for the granting of preference ¢lassification to gualified tomigrants who are capable, at the ume of pelitioning for
classification under this paragraph, of performing skilled lubor {(requiring at least fwo years fraiming or
experience}, not of a temporary natare, for which quaiified workers are not available w the United States.

The regudation at § CFR. § 204 5(g)(2) provides:

Ability of prospective employer to pay wage. Any petition filed by or for an employment-
hased vanugrant which requires an offer of employment must be accompanied by evidence
that the prospeciive United States employer bas the ability to pay the profiered wage. The
petitioner st demonstrate this ability at the time the priority date is established and
continuing untl the beneficiary obtains lawlul permanent residence. Evidence of this abulity
shall be n the form of copies of aunual reports, federal tax renwns, or audited financial
statements. In a case where the prospective United States enployer employs 100 or more
waorkers, the director may aceept 2 statement from a financial officer of the orgarazation which
establishes the prospective employer's ability to pay the proffered wage. In appropriate cases,
additional evidence, such as profivloss staternents, bank account records, or persormel records,
may be suhmitied by the petitioner or requesied by [Citizenship and Inwmigration Services
(I3

The petitioner must demonstrate the continuing ability to pay the proffered wage beginning on the priority date,
the day the Forn BTA 730 was accepted for processing by any office within the employoent systemn of the
Department of Labor. See 8 (FR § 204 5(d). Here, the Form ETA. 750 was accepted for processing on May 9,
2002, The proffered wage as stated on the Form ETA 750 iz $10.65 per hour, which amounts to $22,i52 per
armun. On the Form ETA 7508, aigned by the beneficiary oo May 5, 2002, the beneficiary does not claim to

have worked for the petitioner.

On Part 5 of the visa petition, {iled Decerober 24, 2003, the petitioner claims to have been established in 1992, 10
have a gross amnual income of $100,000, a net annual income of $25.600, and to currently employ two workers,
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As the prospective US. employer, the petinoner smust establish its own ability fo pay the certified wage (o the
beneficiary. As a general partnership, the petitioner 15 structured as an entity m which the general partners
participate fully 1 the profits, losses and management of the parinership and who are personally hable for its
debts.  See Rlack's Low Dictionary 582 (5th Bd., West 1983). In support of its abslity to pay the beneficiary’s
proposed wage offer of $22.152 per yrar, the petitioner submitted a copy of its Form 1065, U.S. Returs of
Partmership Income for 2002, 1t reflects that the petitioner files its federal retums using 8 standard calendar year.
it includes information as to the partnership’s conpiled income that may be denived from ditferent sources and
found at ditferent locations on the returm.  In revicwing partoership returns, i 18 instructive to veview the

parinership’s total earnings, which are reflected on Schedule ¥, Partners” Shares of Income, Credits, Deductions,
ete. Tt inciudes the total of inefs) 22 of Form 1065, 1n addition to Hne{s) 2 through 7 of columan B of Schedule K
combined with the deduction of Uines 8 through 11, 14a, 17g, and 18b of Schedule K, Here, the petitioner’s 2002
parinershup return indicates the following:

2002
Crdinary Income {(loss) from trade or
business activities {page 1, hine 22, Form 1065
& fme 1, Sched. K} 315,011
Guaranteed Payments to partners {(Une 5, Sched. K} 3 6,552
Section 179 expense deduction (attach form 4562){Tne 9, Sched. K) - $ 1,043
Other deductions {(attach schedule)line 11, Sched. K) -3 6,552
Axnalysis of Net Income {page 4, hine 1, Sched. K} 313,966

Besides net income, and as ap alternative method of reviewing a petitioner’s ability o pay the proffered wage,
CIS will exanune a petitioner’s net current assets as a measure of the petitioner’s Hguidity and a possible readily
available resource out of wiuch a proffered wage could be paid.  Net current assets are the ditference between the
petitioner’s current assets and cwrrent Hiabilities and represent & racasure of a petitioner’s liquidity doring a given
period.! A partnership’s year-end cwrrent assets and current habilitics may be found on the balance sheet of
Schedule 1 of the partnership retirn. Current assets would be reflected on bne(sy 1{d) through 6(d) and current
o or greater than the proffered wage. the petitioner i3 oxpected to be able 1o pay the proffered wage out of those
net current assets.

n this case, the petitioner’s assets and Habilities are not disclosed on the Schedule L balance sheet.  The returp
shows that the petitioner elected under pertinent Internal Revenue Service (IRS) rules not to submit a completed
Schedule 1. These provisions are noted on fine § of Schedule B of the petitioner’s 2002 parinership return. They
do not require partnerships to complete Schedule 17 whose total receipts were less than $250,000; whe had total

According to Barroa s Dictivnary of Accounting Terms 117 {3" ed. 2000), “current assets” consist of items
having (n mwost cases) a life of one year or less, such as cash, nwarketable securities, inventory and prepaid
expenses.  “Current labilities” are obligations paysble {in mwost cases) within one year, such accounis
payable, short-term notes pavable. and accrued expenses (such as taxes and salaries). 74 at 118,

“ Partnerships who quahify under this rule are also not required to complgie Schedule(s) M-1, M-2, item F on
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asaets tess than $660,000; and who filed Schedule{(s) K-1 with the return and distriboted 1t to the partners on or
before the due date of the partnership return. The underlying record contains no other evidence, other than a copy
of the 2002 parinership return, relating o the petitioner’s net income or pet current assets,

The director derded the petition on August 4, 2004, defermining that the petitioner’s reported srdinary income of
$15.011 as reported on the 2002 partoership return fatided to demonstrate that the necessary funds were available
to pay the proffered wage 0f $22,152.

On appead, former counsel resubmits a copy of the petitioner’s 2002 partership return and additionally provides a
tetter, dated August 24, 2004, fo Counsel contends that the beneficiary’s propused
wage offer should have been prorated to retlect only the petitioner’s obhigation to pay that portion of the wage for
the approximately 34 weeks repaining m the 2002 calendar vear. if the petitioner had employed her as of the

priority date of May 9, 2002. Counsel offers *%@ﬁer in support of this argument. _
expresses his concurrence with this assertion wi nis iefter and refers (0 an sccompanying income statement

showing net ordinary income of $19,325. He adds that the petitioner has g healthy financial position with a *40:]

!.\a

current assets to Habibities ratin, six thousand doliars in the bank, revenues mn excess of seven thousand dollars per
month, and minima" ”ﬁ]i”ii 1t debt.”  In support of these contentions, a copy of {compiled) menagement

report prepared by is provided. It represents unaudited fnancial statements in the form of a
compitation ot the petitioner’s financial mformation for 2002, A balance sheet and income statement are
included.

Counsel’s assertions are not persuasive.  Regarding proration of the proposed wage offer, we reject a process
whereby CIS prorates the protfered wage for the portion of the year thai nccurred after the prionity daie. We will
not consider 12 months of income fowards an abilify 1o pay alesser penod of the proffered wage any mwre than
we would consider 24 months of income towards paying the annual proffered wage., While (IS will prorate the
proffered wage if the record contains credible evidence of vet income or payment of the beneficiary’s wages
specificatly covering the portion of the year that occurred after the priority date {and oaly that period), that is not
at 1ssue here.

Relevant to assertions hased on the financial stutements offered on appeal, 1f roust be noted that the
regolation at 8 CFR. s 204.5(¢)2) makes clear that where g petitioner relies on fimancial statoments to
demonstrate its ability to pay the proffered wage, those financial statements nwst be audited.  An audit 15
conducted in sccordance with generally accepted aoditmg standards to obtain a reasonable assurance that the
statements.  The wnaudited fimancial staternents that

financial staternends of the business are free of material nus
have been provided on appeal are not persnasive evidence.  As the sccompanying document makes clear,
financial staternents produced pursuant to a compilation are the representalions of managernent comptled nto
standard form. The vosupported representations of manageroent are not reliable evidence and are insufficient 1o
demonsivate the ability to pay the proffered wage.

In determuning the petitioner’s abiity to pay the proffered wage during a given period, Citizenship and
Tmmigration Sorvices (0IS) will first exanune whether the petitioner emploved and paid the beneficiary during
the relevard period. If the petitioner establishes by documentary evidence that it employed the bepeficiary at a

page | of Form 1063, or itern § on Schedule K-1.
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salary equal to or greater than the proffered wage during a given period, the evidence will be considered prima
Jacie proof of the petitioner’s ability to pay the proffered wage. To the extent that the petitioner paid wages less
than the protlered salary. those amounts will be considered in calculating the petitioner’s ability to pay the
proficred wage. If any shortfall between the actual wages paid by a petitioner to a beneficiary and the proffered
wags can be covered by either a petitioner’s net income or net current assets dunng the given period, the
petitioner 1s deemed to have demonstrated 1ts ability 1o pay a proffered salary.  In this case, the record contains no
evidence that the petitioner has enployed the ahen.

If the petitioner does not estabhsh that it employed and paid the beneficiary an amount at least equal to the
proffered wage during that period, CIS will next examine the net taxable income figure reflected on the
petitioner’s federal income tax retien, without consideration of depreciation or other expenses. I it equals o
exceeds the proffered wage, the petiffoner is deemed to have established its alnility to pay the certified salary
during the period covered by the tax retwn. Rehanee on federal income fax returns as a basis for deternuning a
petitiongr’s ability to pay the proffered wage 15 well established by judicial precedent.  “The [CIS] may
reasonably rely on net tanable income as reported on the employer’s veturn.” Elatos Restaurant Corp. v. Sava,
632 F. Supp. 1049, 1053 (SDINY. 1886} ((citing Tongatapy Woodcrafi Hawaii, Lid. v. Feldman, supra, and
Ubeda v. Palmer, supra; see afso Chi-Feng Chang v, Tharnburgh, 719 F. Supp. 532, 536 (N.D. Texas 1989);
K.CP Food Co., fne v, Sava, 623 F. RBupp. 1086 (SDNY. 1985 Wm K C2 Food Co., fne v. Sava, 623 F. Supp.
at 1034, the court held that the bunugration and Neturalization Service, now IS, had properly relicd on the
petitioner’s net ncome figure, as stated on the pefifioncr’s corporate wmeome tax retumns, rather than the
petitioner’s gross income. The depreciation deduction will not be included or added back {o the net income. This
figure recognizes that the cost of a tangible asset may be taken as a deduction o represent the diminution in value
due o the normal wear and tear of such agsets as equipment or buddings or nmay represent the accunnilation of
funds necessary to replace perishable equipment and buildings. But the cost of equipment and buldings and the
value lost as they deteriorate represents a real expense of doing business, whether it is spread over more years or
concentrated into fewer. With regard to depreciation, the cowrt m {hi-Feng Chang further noted:

Plamtiffs also condend that depreciation amounts on the 1985 and 1936 retums are
non-cash deductions. Plaintitfs thus request that the court sua sponte add back to net
cash the depreciation expense charged for the year. Plaintitfs cie no legal authority
for this proposition. This argament has hiewise been presented before and rejected.
See Flaros, 632 F. Supp. at 1654, {CIR] and judicial precedent support the use of tax
returns and the nef income figures in determining peutionec’s ability to pay.
Plaintiffs’ argument that these figures should be revised by the court by adding back
depreciation is without support. {Original emphasis.) Chi-Feng at 536,

As noted above, if an exanunation of the pefiioner’s net taxable income or wages paid to the beneficiary fail to
successfully demonstrate an ability to pay the proposed wage offer, CIS will review a petitioner’s net current

assels.
in this case, the pelitioner’s net invoowe of $13,966 could not cover the proffered wage of $22,152. The only

information relating to s net current assets was offered as part of an unaudited financial stalernent.  Although
the petitioner was not required 1 complete the Schedule L balance sheet of s 2002 partnership returmn, as noted
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above, 1 it seeks to establish its ability {o pay the proffered salary relying upon a financial statement of its
current assets and current Habilities for 2 given peried, the regudation at 8 CFR. § 204.3(2)(2) requires such a
statemnent 1o be sudited.

Based on the evidence contained in the record and afier consideration of the evidence and argument presented on
appeal, the AAQ concludes that the petitioner has not demonstrated s continuing financial ability to pay the

proffered wage beginning as of the priority date of the petition.

ORDER: The appeal is dismissed




