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IN RE: f3etjtioner: 
Beneficiary: 

PE'6'1't ION: Imm-lp-ai:t Petrtlil~z &>r AIren Worker a h  3 Skiiled Wislkcr or Profe::h~unA Purslixnt tu St'cllun 
203(b)(?) o i  t11r. Imrrrrprauoi: 2nd Naht)nalrty Act, 8 U.S.C $ 1 153(bj( 3) 

'T'hjs is ihe dr-cjsion of the Adn~inistrative Appeals Office -in y r ~ u ~  case. All documents have been returned t t ~  
ille office that. (?riginally decidecl y i w  case. f~~rtzier. inquiry nwst be made ti:, that oT1i"fice. 
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DjSGUSSlON: 'Tile preirenee visa petitjon was dexried by ?he Directorr: %'ermont Servicc Center, and is rrow 
before the Ailministiative i?rppeals Office (AAO) on appeal. The appea! will be dismissed. 

'TI-le pet~tioner is ;I tailor-ing altd aiteracions firm. It seeks to employ the benr:i"ic-aiy permanently in "Le Uniced 
Statis as a custom tailor. As required by statrite, a Fon t  E'I'A 750,  Applicaliorl fix Aiim E~rnployrricnt 
C.'ertit;cat-iori appro.\ied by ihc Ijepartmnemt oC tabor (DOT..), accon~panied the petition. 'Fhe director cieterrnined 
that the petjjioner had rror es~rblished that it bad tke ct~l~lztiniling ability to pa;", thc benef;ciary the proffered wage 
beginning on the p;iority date of Qie visa petltiorl and denied Ihe petiiiun accordingly. 

C311 zppeai, former couzsel subrr:its additlcpnal eviderlce and asserts that: rhe petitioner. iras had the cor~tinuing 
fii?aJtci;il abiijiy tto pay the proffered salary. 

Sec t io~~  303(b)('.:jjAl)(i) of ihc irnrnigl-ation and Nationality Act (die Act), X U.S.C. $ I 153(b)(?)(A)(i), proviiies 
fcjr the hyaniing of pr.ekrence classificatlo~z to qualiticil irnnligrants wlto are capd~le.  at the time of jielitio~ting fbr 
clzssitication under tltis paiagr;lph, of performing skilled labor (requiring at least 'LVJO years trairlirlg or 
experience). not of a tenxpouary nature, for ~v~h!i:h q:ia;ifieci workers a.re not available in ~ h c  I-inited States. 

i l b i l i ~ )  qf',r??.c?.~pc.cfi~)e iirrip!rc.~jcr io pay w ~ L I , ~ ~ .  ik1y petition filed by 411. ibr ari eemplr?::me!it- 
' i:,c,.,rJ f i C , ,  imm;gran: ivhich requires aia oi-Yer of enlploy~~rrlt n~rrst be acconipanied by evidcrlce 

that the prospective Uniteci Statttes err~plsyer has the ability tto pay the proffered wage. 771e 
petr~.ioner rzrust derrronstrate t h i s  a b ~ l i ~ y  at the i i~ne the priority date is established and 
continuing ~cc , t i l  the brlnefjciary chtains law511 pemanent residence. Evidefice of this ability 
sl-tall be in ihe fcwrn of copies ~ i '  a~mual reports. fedelal l;ix returns, or audited fkmciai 
statements. kr a case i~ha-e the prospective United States enip.iloycr errxploys 100 or more 
workers, the ilirector n s y  accept a stafitrnent ti-on: a firr~ncia! officer of the r>rga;i~%aiion which 
es'iabjishes tile prospeci:ve en-rployt~'~ abi'iity to pay d ~ e  proffered wage. In appropriaie cases, 
addiiionnl evicfence, such as profi~loss statemenis, bank account records, or persolznel records, 
may lie submnit~cd by the petitin;ier csr requested by [i?il-iz<:iishiy and Immigration Srrvices 
(<.'IS )I. 

The pet.iiioiler rnust Jeri~onstl-ate the contintring abiliv to pay the proffered wage keginning on the priority date, 
ihc day tlre Form ETA 750 was ziccepted for processing by ar:y office wilfrh ~l le  c.i.nployinent systern of the 
Depal-tnlent o11,aboi-. Sc'c W C'FR. 204,5(d). Here. the Form ETA. 750 was accepted fc~r processing on May 9, 
2002. Tlrc profit-red wage as staled GI-I t?ie Yorrrl KIA 750 is $10.65 13c~ Ihour, ivhiclt aniounts lo $22,i52 per 
a!inum. <>');I the For-nt ETA 7SOB, sis~ned by the henet'iciary on Nay 5, 2CJlj2, ths bc.neticiary does not clairrr to 
have worked .fix the petitioner.. 

On Pal? 5 of the il-isa peti';ion; Cled Deeel-r~ber. 24, 2003, the peiitroner ciairns to hizi7e been established in l 092, to 
have a g r ? ~  aimud incc?me of !$lr90,000, a net arln~~al i:scame of $25.000, ar-nc! to currei:tiy enlploy two workers. 
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As the prospective U.S. enzployer, the petitioner rnilst estak~lish its own ability to pay the certiiiecl wage to the 
1:jene.i;ciary. As a general partnership, the pitt.it;c>ner is strirctured as an entity in which the general partilers 
par-ticipate ibIly :I?. :lie jprofits, losses a i d  managefxent of the partneiship and tuho are persorrally Ilable tbr it:; 
debts. ,Si'i< iZllr~ji:.i. L(:+ij Dicr.:ic~?zo.rj.~ 582 (5th Ed., West 5 983). Irr support of its ab:lity to pay the benet?ciary5s 
proposed aagc <>:fey c3t: $22,152 per year, the petitioner submitktcrt a copy of its F o m ~  1065, U.S. Return of 
Partnership lnl-neorr;e iizr 213r32. It ref!ec?s that the geiitioner files its federal retuns using a standard calenitar year. 
l i  includes iriforn?ation as ti) the pa~nership's i l~n~piied income tIliit !nay be derrved frorw; differe~zi sources aird 

. . .  
founrT. at drllfrerent ;ozations on the return. is revlzwing pal-tnc~ship returns, rt IS rnsfr:.lc:jve ti> review the 
p;ifixership's tnial eainirlligs; (hiflich are re8ecied on Schedule K, F'art!lers7 Shares of' I ~ c o n ~ e ,  Credits, Dednefions, 
etc. Ii inclncies the toVal of linefs) 22 of Forin 1065, in ahi.r?ition to line(s) 2 through 7 of coluin12 B of Schedule K 
coinhined with the ded~rction sf lines 8 thritugfi ! 1 ,  i4a, ?7g, and 18b of Scl~edulcr K, Here, the petitioner's 2002 
p~ t~ ie f i l i ip  retwn jni%c;ites the following: 

2002 
0ritinar-j Income (loss) fiorn trade or 

1,usiness ncti vities (page 1, line 22, F'nm i065 
L%. l ~ n e  i: Sched. K) $ 7  5.01 1 

Ci-uar.art:eed Payrnen~s to partners jiine 5: Sclzed. K) $ 6,552 
. . Section 179 espense deduction (,:~tiach fumi 4562)jline 9, Sel~ed. M) - $ 1,045 

Other crtcductiuns (ateacis schedule)lline 1 2 .  Sched. K) U 2 . 5 2  .-.... 

L2m::lysis c~.f Net kicome (page 4, line 1 Schec!. K) $1 3,966 

Besides I-cet incon:e, and as an altel-native n-reikod of reviev~.ing a petitioner's ability 10 pay the prollered wage. 
CIS tvill exn-n-~ine 3 petitioner's net current assets as a nreasurz of the petitioner's liquidity atid a possihle readily 
available resource out of ~ a < ~ i c h  a proffered wage could be paid. Net cu3-i-ent assets are the difference hetween the 
petitioner's ct;n-eni assets and cui-rerrt liabilities and represent ;i measure of a petitioner's liquidity during a given 

i . . . . 
penod. A partnership's year-end c ~ r e r r t  assets and cirrrent irablllt!es nIay he found nn the balarrce sileet c9f 
Schedule t n f  the pa~?ncrrship return. Current asset:: ~vould be reflected en iine(s1 lid:) QEOU& 6(Q) and current 
iia'ollitres tvsilld be :;pet-ified un linc(si 15(d) throng11 I?{d). % f a  petitiorrer's year-ens1 net current assets arc equal 
:s or greater than h e  pro:fered wage, the petitioner is expectesl to be able to pay the proffered wage out of those 
]lei cilrrent assets. 

In case, the petitioner's assets and liakilities arc not ciiscioseci ors t71e Schedule L haia~~ce sheet. Tl~e retun1 
shc1~ir.5: that fht. petitjoner elected under pertinent Intenla1 Revenue Service (TKS) ruies r:ot to s~hrnit a completed 
Schedule 1,. These pro</-isini:s are noted on Iirie 5 oPSchedulc H of tlze petitionefs 2002 parmerslzjp retu.m. They 
do nut require pafii~er~hips to ccmn;plete Scheduie I,' whose total receipts were less than $250,CjC10; who lziid total 

- .......-.......- 
:L Accortilrrg tu Htrrrirn ',i. i'lirtr'onaq,, c!f,.ic,cczrtnbi.eg K37n.5. 11 7 j3fd ec!. 20009, "current assets" consist of items 
having (in tnrsst citses) a life of one year or less, such as cash, n-rrrkcrablc securities, inventory and prepaid 
expenses. "Current ljabilities" are obligarions payable (in n-tost il;i~'es) wit hi^ one year. such accoimts 
payable, $1-tort-ten]-c notes payable. aird accr~~ed esperlses (such as taxes and salaries). Pci. at 1 118. 
2 Parfi?ersi.~ips v;ho qmilfy under rhis rille are iilso  tot required to complcie Schedule(s) h4-2, M-2, item F ixr 



EAC' 060 52096 
Page 4 

nssels less than $600,000; and who I'!jeri Schedii?e(s) K-l with ihr return and distrlbuted rt to the paitners orz or 
before the 31ie date of  the paiinership return. The ilnderlying recc?rd corztalns lzo olhcr evidence, other than ;L cop:/ 
of the 20!?2 panlzexship reurn, relating to the pet!rioner's ilet income or net current assets. 

'T'irre di~-ector deitied the petiliun on August 4, 2004. dete~minirrg that itle pe.titioi:er's repi31-ted i:>rdjn:irj inccr!ne of 
$1 5.0: 1 as reporleci on tlrc 2002 pal-inership retarn Siiidzd to dernu~strate that the nect.ss;:ry f$ds %.,-re a~iailable 
to 7;i;i the p~affered wage oC $22,152. 

the q:rproxinlateiy 34 weei.;s rernainij~g in Ihc 2002 caiendal- year. if the petiticmer l ~ a d  emnployed her as of'ti1.e 
priority kite of May 9, 2002. (:'ounsel oi-Ters letter in sripport of this argument. - 
expresses Iris concul-rcnce wit!> illis asser-tion rel'crs to ara accompanying income statemer:t . . - 

sllowii~g net nrciinary iltci?me of $18.335. I-He adds tl:at the petiliimer. has a ileaithy ii~lancial position with a "40:i 
curr-rent assets to 'iiabiiities ratin, six thotlstl~ld dollars in the bank. re-vei:ues in excess of sever] ihousorrd dollars per- 

it debt." 'In support of these conle;-ttions, a copy of (coi~piled) managemerrt 
report: prepared by it: provided. 11 represents unaudited financinl stale~nenls in the fo ln~  01 a 
co!npi'tatxxz of the yetitioner's filzar~c-ial infbrnzation for 2002. A balance slteet and incorne statement ;ire 

C'uunsel"~ assertions are not persuasive. Regarding proration of the proposed wags offer, we reject a process 
whereby ('IS prorates the pruffered ixi.iage for the portion of the year illat ctcmxed after the priorii): daie. We tvill 
not consider 12 months of izcon?e t o w d s  an ability to pay a 'lesser. period of the proffered wage arly more than 
w e  would consider 24 months of income towards paying tlaq annual prcrrfferred wage. While CIS w3ll grorate the 
proffered x,vage j l '  dre record contajns credibie evicrtence of net ir~come or pa:yv~ent of the henei-icia~y's wages 
specifically co-ver;r;g the por~iozs of the year that occurred after the priority date (and ordy that period), that js no: 
at issue here. 

Rc!r.wii! ? o a s s e r t i u n s  hosed 012 the financial stdteincais ofincd or] appeal. it most he noted ['id the 
regula-tion at 8 C.f;.K.. ' $  204.5(g)(2) makes clear thal %41ere a pet;;ioner relies on I'i;iai:cial satcmentt: to 
clcmonst~ate its ability to pay the proffered wage, those finarlcial seatenzents nu.~st be audited. An audit is 
corrd~lcted in accc~rcrctance with generally accepted auditing standards to obtain a reasonable assurance that the 
finailcia1 stnteri~eltts 02' the 13usiness are Gee of rrlaterial n-tiss?dtemen~s. ?'he unaudited fl~zancial staterilents tkdt 
have been nrnvlded on appeai are not persuasive evidence. As the acconapanying documeni makes clear, 
financial statements produced pursuant to a cornjrtjlation are the representations of nranagement conrpiled into 
sta~t;ii!ard torj-t~. Tlle unsupported representations oi'n~anagcrnent are not reliable evidence arad are insufliclet~t to 
dernorrstrate Gie ability to pay ihe ~roffered 1Y;igc. 

1~ detern:~r~ing the yetitioser's ability to yay the proffered wage dilring a given period, Citizenship ar,d 
Tnz~nigration Seivices (CTS) will first examine whether the petitioner employed and paid i11e beneficiary during 
~'rle reievlri-tr period. If the petitioner e:;tablid-es is;,' docu-nle~~tar~~~ earjdence dza; it en~ployed the beneficiary at a 

- . . .. . . .---. . . . . .-. . . . . ..-. . . . . -. . . . . .-. . . . . -. . . - . . . . . . . -. . . . . -. . . . . -. . . . -. . . . . . -- -. . . . 

page I of Fom: I(j65, or i ten J on Sehedrrle K-1.. 
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sal;i~-y equal to or greater tilar: the proffered wage d:iring a giver1 period, the evidence v,f.ill he considereil prirnil 
,facie proof'af"iJ-te petitioner's ability to ;say tI:e proffered wage, 'To the extent that the petitioner. paid wages less 
than the profi-kred salary. those an~ounts wil' be corls~dered irr calculat-ing the petitioner's ability to pay the 
proffered wage. If arly shoi-tk'il betwen the actual wages paid by a petitioner. to a beneficiary and the proffered 
wage can be ccsvered by either a petitioner's Eet iilcon~e or rret c~x-rent assets during the giver1 period, the 
petitioner. is dcenied to have denlonstraied iis ability to pay a proffered sala~y. In this case, the record contair~s no 
evidcrrce that the petitioner has e ~ p l o y e d  tile alien. 

If rl:c pt.tidor:er docs ~ 0 . t  estsbirsh Bsat if  employed 2nd paid t11e benefkiary an arriount at least equal to the 
proffered wage during that period, CIS wili next exxtnine the net taxable income figu:re reflected on the 
peti~ioner's federal irrcornc tax returi?, withvut consrderation of depreciation c?r other expenses. If it equals or- 

exceeds the profired wage, the petiiioiser is deenred to !lave establrshed its aisility to pay rl:e certified salary 
during the period covered by the tax return. Relrance or] federal inconre :as returns as 3 basis for determining a 
petit;or-ter's abiiity to pay the proffered wage is well established by judsciaI preceder-tt. "Tlre [CIS] rnay 
reasc~r:alrrly rely on net taxable irlcnine as repol-ted on the c~nployer's rethm." EIatns Xe~filur,~tii  Colp. v. ,4'ava, 
6-12 F. Supp. 1049, 1053 (S,D.N.B7. 1956) ((ciiii~p Ibngafi~~?r.t Wt;;.,c.dcn!fi Hm~ali, L;d 11. Feldj,ian, . S L { ~ ~ ~ Z I ,  axid 
llbecl'r 1,. Pdrnm; s?q>vit; sce also C;'hi-Ftvg- Cjiang v. ?;isnt.~lb?:i.:gh. 7 19 F. S-upp. 532, 536 (N.D. 'Texas 1939); 
J;Z,C'..P. F'ctnll Co.. /XC. 1'. ,Ssi:fa. 623 I;. Sngp. 1080 (S.D.3.Y. 1'385 In K. C.P. );'not! Co., jrzc:. v. i%z~:ir, 62:: F. Supp. 
ZE 1032, the couri held that the Ir-t~n~igr;ition and Notur-alizaijor: Service, nokv CIS. had proptrly retied on the 
petitioner's net ir-tcnme figure, ;is stated or: tile petitioner's covoraCe inconie tax retilnis, rather than the 
petitioner's gross income. The depreci;ition deduciion will not be included or added back to the net income. 'This 
figure recngirizes that the ccst of a tangills asset may he faker: as a deduction to represent the dirninirtio!~ iii value 
due to the nom~al wear. and tear- of SLLC'I~ assets as equipn~er~t or btlildings or may represent the accum~iJat:.or?. e)f 
Ziiilds necessary to replace perishable eqnrpinent and buildings, But Gle cost of ecj~iipment and bl.iildings and t13.e 
value lost as they deterimd-te represents a real experrse of doing hgsiness, whether it is spread over more years or 
co~centrated intrt fewer. With regird to ctepreciat~on, the couit !r: Cr:i;i-F~ng [.?l~a~zg fui-ther noted: 

Plait~tiffs also contend that depreciation amoiLnts on ij-te i 985 and 1986 retr:rxs are 
nvn-cash dedsctions. Plaintif& thus request that the cout-t suu sponts add back trr net: 
cash tl-te deysreciatrc)~~ expense charged for the year. 'Plairrtifh c!re no legal authority 
fijr tfris piopositio~r. T!:is argirrnent has likewise beerr presented before and rejected. 
See Elatos. 632 F'. S u p .  a: 1054. [CIS] and judicial precedelit support the use i'rftax 
reiurns and the UP! ir.lcofne jigtl~-es in detennirring pcdtionc-r's ability to pay. 
I'1ail:tiffs' asgul-txnt that these figures should be revised by the cc~ur? by adding back 
depreciatjon is wit1:our support. (Origirral cn~3hasis.) C,'hi-Feng at 536. 

As noted above. if an esan~inotion of rhe pet-ittctner's rlet taxable income or wages paid to the be~-reiicialy Fdil to 
silccesstirlly demonstratt: ail ability to pay the proposed wage ..offer. CIS will review a pe~itioner's net current 
asscis. 

I?: this case. the pe~itioi~er's net iricrp-n-re of $13,5)CP!i could not cc?srer the proffered wage oi' $22,152. The ol-tly 
irrfbmatian relating to its net currerrt assets was offered as part of an ~~iaaudjted tlnancial staiemei:t, A1~hougb 
the petitioner was not recj~uixd to cornplete il7e Sclricr.d~jle I ,  balance sheet of' its 2002 partnership retur-n, as noted 



ahcrue, if  if seeks to establish its ahjlity to pay thc j:trtrof~-tred salary relying upon a finai~ciai statement of' its 
current asscts ar~d c:ln-enl Ziabijifies f i ~  a given period, the I-egtrlatrort at ij C.F.R. 6 204.5(gj(2j requires such rt 

staterne~t: to be audited. 

Hased on the evider-~ce contained iil i11e record and after coi~sideraticsn of the evidence and arpmenc presented on 
appeal, the AAQ cu:~cllides tl:at the pet:tjcxzel- has not den~onstra.t.ted its coniinuing financiai ability to pay tile 
pro'ffered wag2 t7egir:ning as  of lhc p~iority date of the petition. 

O.RDER: The rtptppeal is djsn7i::sed 


