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PISCUSSION: The preference visa petition was denied by the Director, Texas Service Center, and is now
before the Admirustrative Appeals Office {AAO) on appeal. The appeal will be dismissed.

The petitioner operates restauranis. It secks to employ the beneficiary permanently in the United States as a
roanager/bookiteeper. As required by statute, a Forre ETA 750, Application for Alico Employment Certitication
approved by the Department of Labor (DOL), accompanied the petittion.  The director determived that the
petitioner had not established that it had the contiraung ability to pay the beneficiary the proffered wage heginning
ou the priority date of the visa petition sod denjed the petition accordingly.

O appead, counsel asserts that the petitioner has had the continuing firancial ability to pay the wroffered salary.
i3 ; B 3 ) k b

Section 203(5Y3NAXD of the fowmgraton and Nationzlity Act {the Act), 8 U.S.C. § 1153(bX3H A3, provides
for the granting of preference classification to qualified inmigrants who are capable, at the time of petitioning for
classification under this paragraph, of performing skilled labor (requiring at least two years fraiming or
experience}, not of a temporary nature, for which qualified workers are not available in the United States.

The reguiation at 8 C.F.R. § 204.5(g¥2) provides:

Ability of prospective emplover (o pay wage. Any petition filed by or for an employment-
based mrugrant which requires an offer of employment must be accompanied by evidence
that the prospective United States employer has the ability to pay the proffered wage. The
pelitioner wmuost desoonstrate thus ability at the tioe the priovity date ig established and
continuwing untid the beneficiary obtamns fawiul permanent residence. Evidence of this ability

shall be in the form of copies of annual reports, federal tax returmns, or audited financial
staterpends. In a case where the prospective Linited States employer eroployvs 100 or mors
workers, the director roay accept @ staterment from a financial ofticer of the organization which
establishes the prospective employer's ability 0 pay the protfered wage. In appropriate cases,
addinonal evidence, such as profivicss statements, bank account records, or personnel records,
may be subvutted by the petiioner or requested by [Citizenship and Inwnigration Services
(CISY.

The petitioner nwst demonstrate the continuing ability to pay the proffered wage beginning on the priority date,
the day the Form ETA 750 was accepted for processing by any office within the employment system of the
Department of Labor. Sez 8 CFR § 204 .5{d}. Here, the Form ETA 7350 was accepted for processing on Aprii 20,
2001, The proffered wage as stated on the Form ETA 750 is $3.400 per month, which amounts to $40.800 per
anpom,

Cm the Fornt ETA 7508, signed by the beneficiary on April 12, 2001, the beneficiary does not name the peutioner
(SKV, Inc.} specifically as his employer but his listed experience consists of working at two Subway restaurants
w Lawrenceville and Suwanee, Georgia. SKVY, Inc. describes itself in a letier, dated June 7, 2004, which was
subnutted with the petition, as a business that 1s “engaged in the mvestment and management of fast food
restavrants, namely Subway restauvrants, in Georgia.” The letier also states that the petitioner has two locations.
These locations are not disclosed. However, because the addresses of the Subway restaurants shown onn FTA
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750B are not the same as the ones identified on the ETA 750A as the addresses where the alien will work, we
cannot conchide from the record that the petitioner has enployed the beneficiary. The letter dees litle to clarify
this 1ssue, but merely suggests that it will benefit by the beneficiary’s continued employment in the U8,

Pari § of the visa petition, fled on July 1, 2004, indicates that the petitioner was established in 1987, claims a
gross annual income of $750,000, a net annual income of $42,000, and currently employs six workers,

In support of s ability to pay the beneficiary s proposed wage offer of $40,200 per year, besides a letier from the
petitioner, 1t also provided meomplete copies of its Form 11208, 118, Income Tax Return for an § Corporation for
2001, 2002, and 2003, cach consisting of page one and an aftached “statement 17 referring to other come and
other deductions. The returns reflect that the petitioner Hles its federal monme tax returns using a standard
calendar year, They reveal that in ZOOE the petitioner reported $44,352 in ordinary mcome.  In 2002, it declared
$26.216 o ordmary income and 1n 2063; ¢ had ordinary income of $Z?,00- .

No other financial documentation was provided. The only reference to the petitioner’s ability to pay the protfered
wage 1 confained in the letter from Raman Bhima, the pefiboner’s president, which was subnutted with the
petition. He sumimarizes the petitioner’s operations in stating that:

.Our operations have been very successful ag we continue to grow. Our latest
tax returns for 2003, 2002 and 2001 show a gross annual income of $747,000,
$750,000 and $656,000, respectively.  Owr net annual income for these years
before depreciation was $36,000, 341,000, and $56,000, respectively. In addition,
SKY, Ino. pays a management fee for the managers and other enployees for labor
costs a total of $231.000, $235.000. and $193,000.

Moting that the petitioner had falled to provide xompk te income tax returns including its Schedule L. halance
sheet fron which net current assets can be caleulated.! the director determined that the petitioner’s net income
figures for 2002 and 2003 were nsufficient to pay the proffered wage of $40,800. The director dended the
seftion on January 24, 2005,

On appeal. counsel submits a copy of Schedule L of the petittoner’s 2002 and 2003 tax returns. Counsed states
that these documents were not provided with the petition becmuse the petitioner believed that the director would

"Wet current assets are the difference between the petitioner’s current assets and current lisbilities and represent
measure of a petitioner’s liguidity doring a given period.’ Besides net income, and as an alternative method of
reviewing a petitioner’s ability to pay the proffered wage; CIS will examine 2 petitioner’s net carrent assets as a
possible resource out of which a proffered wage may be paid. A corporation’s year-end current assets and

current Habilities are shown on Schedule L of the corporate tax return. Current assets are found on line(s) 1H{d)
through 6{d} and current habibties are specified on hne(s) 16(d} through 14{d). If a corporation’s year-end net
current assets are equal 1o or greater than the proffered wage. the petitioner is expecied 10 be able o pay the

proffered wage out of those net current assets,
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see from its letter accompanying the petition that it sice 1t showed it paud moore than $230,000 in managemernd
fees, it could use 340,800 of these fees and pay the alien for this petition and still post a profit. The copy of the
petitioner’s Schedule L for 2602 shows that 1t had 322,286 o current assets and $3,614 in current Habilities,
resulting 1n 518,672 in net curvent assets. The 2003 Schedule L reflects that the petitioner had $17,480 1 current
assets and current Habilities of 32,774, vielding $14,706 in net current assets. Counsel asserts thai if these figures
were combined with the posted net meome for those years then the resulting figure of $47.888 for 2002 and
£41,709 for 2003 would be sufficient o pay the proftered salary.

Counsel’s asserfions are not persuasive. 13 is noted that net current assets are not cumulative with income, but
maust be considered separately. Tlus is because meenie 15 viewed retrospectively and net current assets are viewed
prospectively,  Net current assets at the end of a given year which are greater than the proffered wage indicate
that the petitioner anticipates receiving roughly one-twelfth of that amount each month, and that it anticipates
being abie to pay the proffered wage out of those receipts. Therefore, the amount of the petitioner’s net income is
not added to the amount of the petitioner’s net current assets in the deternuination of the petitioner’s ability to pay
the profiered wage.

it 15 firther noted that _Eetiﬁ:r does not clearly siate that the beneficiary’s salary will be paid out of
nanagenent fees already ineurred. There 1s no regson for the director to have considered this issue. Moreover,

b

counsel’s deseription of the employer’s bebief on this issue does not constitute evidence. Matter of Obaighena, 19
14N Dec. 533, 534 (BIA 1988); Mutter of Ramirez-Sanchez, 17 I&N Dec. 503, 506 (BIA 1980). It is also noted that
such an argument must be accompanied by specific supporting evidence identifying the individuals performung these
functions with dates, Jocatons, and the amounts paid.

In determining the petifioner’s ability to pay the proffered wage during a given period, Citizenship and
iramigration Services (CI8}) will first examine whether the petifioner may have employed and paid the beneficiary
during the relevant period. If the petitioner establishes by credible documentary evidence that it employed the
beneficiary at 2 salary equal to or greater than the proffered wage during a given period, as noted above, the
evidence will be considered prima facie proof of the petitioner’s ability to pay the proffered wage. To the extend
that the petitioner paid wages or conmpensation less than the proffered salary, those sroounts will be considered in
calculating the petitioner’s ability to pay the proffered wage. I any shortfall between the actual wages or
compensation paid by a petitioner to a beneficiary and the protfiered wage can be covered by either a petitioner’s
pet income or net current assets during the given period, the petitioner 1s deemed to have demonstrated s ability
to pay a proffered salary.  Here, the petitioner has not provided any specific evidence that it has employed or
compensated the beneficiary.

if the petitioner does not establish that ot employed and paid the beneficiary an amount at least equal to the
proffered wage during that pertod. CIS will next examine the net faxable ncome figure reflested on the
petitioner’s federal mcome tax retumn, without consideration of depreciation or other expenses. I it equals or
exceeds the proffered wage, the petitioner is deemed to have gstablished its ability to pay the certified salary
during the period covered by the tax returm. Reliance on federal incore tax returns as a basis for determining a
petiioner’s ability to pay the preffered wage s well estabhshed by judicial precedent.  “The [CIS] may
reasonably rely on net taxable ncome a3 reported on the emplover’s return.” Elafos Restaurant Corp. v, Sava,
632 F. Supp. 1049, 1053 (S NY. 1986) {{citing Tongatapy Woodcraft Hawail, Lid, v. Feldman, supra, and
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Libeda v. Palmer, supra; see also Chi-Feng Chang v, Thornburgh, 719 F. Supp. 532, 536 (N.D. Texas 1989);
KCE Food Co., Inc. v. Save, 623 F. Supp. 180 (SONY 1985y, In K.CP Food Co., Ine. v, Sava, 623 F,
Supp. at 1084, the cowrt held that the Trnnugration and Nateralization Service, now CIS, had properly relied on the
petitioner’s net income figure, as stated on the pefifioner’s corporate mcome tax returns, rather than the
petitioner’s gross income. The cowrt specifically rejected the argument that the Service should have considered
income betore expenses were paid rather than net income.

If an exammnation of the petitioner’s net taxable tncome or wages paid o the beneficiary fail to successtully
demonstrate an abihity to pay the proposed wage ofter, as noted above, CIS will review a pefitioner’s net current

assets.

As mentioned above, although the petiioner’s ordinary income of 348,352 was sufficient to cover the proposed
wage otfer of 340,500 per vear in 2001, the evidence did not demonstrate a continuing ability to pay the certified
salary as required by the regulation at B CF.R. § 204.5(g}2). Neither petitioner’s net income of $29,216, nor its
net current assets of $18,672 was sufficient to pay the proffered salary of 340,800 in 2002, Simmlarly, m 2003,
netther the net income of $27.603, nor the petitioner’s net current assets of $14,706 were enough to pay the
certified wage.  Based on the evidence contained m the record and after consideration of the arguments presented
on appeal, the AAQ concludes that the petifioner has not demonstrated its continuing financial ablity to pay the
proffered wage. Tt should be noted here that any future proceedings should include complete copies of all
financial information or the petition should not be approved.

The burden of proot in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 US4, § 1361,
The petitioner has not met that burden,

ORDER: The appeal s disnussed




