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BISCUSSION:  The employment-based inunigrant viss petition was dented by the Director, Vermont
Service Center. The Adminisirative Appeals Office (AAQ) dismissed a subsequent appeal. The matter is
noew betfore the AAG on & motion to reopen.  The motion will be granted, the previous decision of the AAD
will be atfirred and the petition will be denied.

The petitioner iz 8 pizza maker. & seeks to employ the beneficiary permanently in the United Siates as a
kitchen supervisor.,  As required by statute. a Form ETA 75 1, Application for Alien Employment
Certification, approved by the Department of Labor, accompanics the petitton. The director determined
that the petitioner had not established that it bad the conlimung sbility to pay the beneficiary the proffered
wage beginning on the prionty date of the vica petition. The AAOU summarily dismissed the appeal on
January 14, 2003,

On motion, counsel submits g brief and additional evidence

Section 20303 W A1) of the bumigration and Nagonabity Act {the Act), 8 U.S.C. § 11833 AN,
provides for the granting of preference classification to qualified inunigrants who are capable, at the time
of pettioning for classification under this paragraph, of performing snskilled labor, not of a temporary or
seasonal nature, for which gualified workers are not gvailable in the Limited States.

The regudation at § CF.R. § 204.5(g)2) states, in pertinent part:

Ability of prospective employer to pay wage.  Any petition {iled by or for an
croployient-based tamigrant wiuch requires an offer of coployment must be
aceompanied by evidence that the prospective United States emplover has the ahility to
pay the proffered wage. The petitioner must demonstrate thes abihity at the time the

prionty dale 35 estazblished and confimung until the beneficiary obtamns lawful

peroranent residence.  Evidence of this ability shall be 1 the form of copies of annual

reports, federal 1ax returns, or audited financial staterpents,
Eliginlity i this matier binges on the petiboner’s continuing ability to pay the wage offered beginning on
the priority daie, the day the request for labor certification was au*eptcd tor processing by any ofﬁu:
within the employment systcm of the Department of Labor. See & CEF.R. § 204.5(d). Here, the request
for lahor certification was aceepted on April 16, 2001, The proffered balazﬁy as stated on the tabor
certification is $9.56 per hou,. or 519,884 80 per year,

On motion, counsel alleges to have submitted a reviewed financial statement.  However, the
documentation provided states that the tinancial statement, the balance sheet, and the income statement
for the pertod ended October 1, 2001 were conpiied, not reviewed’ . The d cumentation was prepared by
Paul AL Febraro, br., Certified Public Acoeountant {TPA), and states that “All information in the financial

i 5 4 o~ . ) p b 1 N - .

it 1s noted that the financial statement, the balance sheet, and the weome staternent for the period ended
October 1, 2001 are referred to a3 a comptlation report in two places, albeit that the second paragraph of
the cover letier indicates i is a review.
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staternents is the representation of management. . . Management has elecied fo ommi substantally ail of
the disclosures required by generally accepted sccounted principles. I the onutied disclosures were
included in the Financial Statements, they might influence the user’s conclusions about the company’'s
financial position.”

{Counsel states:

The financial statement states the Tolal Labor expense as $166,661.85. This amount
clearly proves the Petitioner’s ability to pay the proffered salary of $19,884 80 per year
to the beneficiary.

In deterouning the petiioner’s ability 0 pay the proffered wage, Citizenship and Immnugration Services
(CIS) will first examine whether the pettioner emploved the beneficiary at the time the priority date was
established. I the petitioner establishes by documentary evidence that 11 employed the beneficiary at 2
salary equal to or greater than the profiered wage, this evidence will be considered prima facie proof of
the petitionee’s abilny to pay the proffered wage. In the present matter, the petitioner did net establish
that it employed the beneficiary at a salary equal to or greater thm the profiered wage i 2001, In fuct,
the beneficiary’s 2001 Form W-2, Wage and Tax Suwatement. indicates that the beneficiary earned ouly
$14,479.42 whule working for the petitioner in 2001,
As an aliemnate means of determining the petitioner’s ability fo pay, the AAQ will rext examine the
petitioner’s net income figure as reflecied on the federal mcome tax return, without consideration of
depreciation or other expenses. Relinnce on federal income tax returns as a basis for determining a
petifioner's ability 1o pay the proffered wage is well established by judicial precedent. Elatos Restaurant
Corp. v. Sava, 632 F. Supp. 1049, 1054 (S DINY. 1986} (citing Tongaiapu Wooderaft Hawaii, Lid.
Feldman, 736 F.2d 1305 (9th Cir. 1984)); see also Chi-Feng Chang v, Thornburgh, 719 ¥, Supp. 5
{(N.D. Texas 1989y KO8 Food Co., Inc. v Saw 623 F. Supp. 1080 (S.DNY. 1983); Cbeda v. [czlmw'.
539 F. Supp. 647 (N.D. T, 1982), aff'd, 703 F.24 571 ¢7th Cir. 1983). K .C.2. Food Co., Inc. v. Sava,
the court held CIS had properly relied on the petitioner's net inconme figure, as stated on the petitioner's
corporate income tax returns, rather than on the petitioner's gross income. 622 F. Rupp. at 1084, The
court specitically rejected the argument that CIS should have considered fncome before expenses were
paid rather than net income. Finally, there is no precedent that would allow the petitioner to "add back to
net cash the depreciation expense charged for the year” Chi-Feng Chang v. Thornburgh, 719 F. Supp. at
337 see also Eintos Restaurant Corp. v, Sava, 632 F. Supp. at 1054,

Nevertheless, the petitioner's net income is not the only statistic that can be used to dersonsirate a
peh’mmar S u%‘ v to pay & proffered wage. If the net incorse the petitioner demonstrates it had available

dhring thai pcrwd, if any, added to the wages paid to the beneficlary during the peried, if any, do not
{:qual the amount of the proffered wage or more, CI8 will review the ;mtiticmer’s assets.  The petitioner’s
total assets include depreciable assets that the petitioner uses in 3is business. Those depreciable assets
will not be convented to cash during the ordinary course of business and wﬁi not, therefore, become funds
available to pay the proffered wage. Further, the petitioner’s total assets vwst be balanced by the
pefitioner’s Habilies.  Otherwise, they cannot properly be considered in the determination of the
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petitioner’s ability 1o pay the proffered wage. Rather, CIS will consider mes current assets as an
alteroative method of demonsirating the ability to pay the proffered wage.

Net current assets are the difference between the pefitioner’s current assets and corvent liabilities” A
corporation’s year-end current assels are shown on Schedule L, hines § through 6. lis year-end current
fiahilities are showr on lines 16 through 13, I a corporation’s end-of-year net current assets are equal to
o greater than the proffered wage, the peutioner is expected to be able to pay the proffered wage owt of
those net current assets. The petitioner did not provide a copy of its federal income fax refurn for 2061,
Therefore, # i3 mpossible for the AAQ to deternune its net current assets 1n 2001, In addition, the
petittioner’s financial siaternents were for the period ended October 1, 2001, not a full year. Counsel has
not suggested that the petitioner’s 2001 tax return was unavaifable, and since the petition was not filed
with the director until Febroary 22, 20603, there appears fo bo no reason that the tax return was not
available.

Counsel contends that the conpiled financial statements submitted show total labor expense of $166.661.50;
and, therefore, the petitioner has cstablished #ts ability to pay the profiered wage of $19,884.80. Cowsel is
wmistaken, The regulation at 8 CLF R § 204.5(2)2) nakies clear that where a petifioner relies on financial
statements to demonstrate its ahility to pay the proffered wage, those financial staterments must be
audited,  An audil s conducted m accordance with generally sceepted auditing standards to obiam a
reasonable agsurance that the financial statements of the business are free of material misstatements. The
unaudied financial statements that counsel subroitted with the petition are not persuasive evidence. the
accouniant’s report that accompanied those fimancisl statements makes clear that they were produced
purspant to a compilation rather thas an audit.  As the accourtant’s report alse roakes clear, financial
statemerds produced porsusnt to anything less than an sedit are the representations of management
compiled into standard form. The unsupported representations of ranagement are not reliable evidence
and are msufficient 1o demonstrate the ability o pay the profiered wage’. Furthermore, uniess the
beneficiary was actually paid the proffered wage, merely paying wages, no matter the total, does not
assure that the petifioner can pay the difference between the wages paid o the beneficiary of $14,479.42
and the proffered wage of $19,884 80,

To prove its ability to pay the proffered wage of $19.884.80 in 2001, the petitioner failed to submat the
necessary evidence as required by the regudation at C.FR. § 204.5(g)2) which states that the evidence
must be 1o the form of copies of annual reporis, federal tax returns, or andited financial staterneuts. The
peiitioner has not extablished 1ts contimung ability to pay the proffered wage from the prionty date of

¢ Acsording to Barron’s Dictionary of decowting Terms 117 (3% ed. 2000), “current assets” consist of
stems having {in mwost cases) a life of one year or less, such as cash, marketable securitics, mventory and
prepad expenses. “Current habilities” are obligativns payable {in most cases} within one vear, such
accounts payabie, short-term notes payable, and accrued expenses (such as taxes and salaries). fd at 118

* 1t is noted that even though the director granted the petitioner the option of submitting reviewed
financial statements, the regulations state that only gudited statements arg acceptable forms of evidence o
establish the ability to pay the proffered wage. However, since the petitiongr did not submit reviewed
finmmeial statements, in which case the petition roay have been remanded, the appeal will be dismissed
hecause the record of proceeding lacks any of the required documentation. See the regulation at 8 CFR.
§ 204.5(2M2})



April 16, 2001, In addition, CIS recards show that the petitioner has {iled oultiple petitions with the
same priority date reflected on the Form ETA 750, Therefore, the petitioner must show that it had sufficient
income 1o pay all the wages at the priovity date.

The burden of proot m these proceedings rests solely with the petitioner. Section 291 of the Act, 8 US.C.
§ 1361, The petitioner has not sustained that burden. Accordingly. the previous decision of the AAOQ will be

atfirmed, and the petition will be denied.

ORDER: The director’s deciston of June 24, 2004 15 affirroed. The petition 1s denied,



