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PISCUSBION: The preference visa pefition was dented by the Director, Vermont Service Center, and 18
now belors the Administrative Appeals Office (AAD) ont appeal. The appeal will he susiained.

The petitioner is a dentist. It seeks to employ the beneficiary permanently in the United States as a dental
s istant. As ruqumd by statute, the petition 1s sccompanied by a Form ETA 750, Appheation for Alien

ployment Certification (labor certification or the Form ETA 750). approved by the [epartment of Labor.
Ths_ direstor determined that the petinoner had not e%iabii&‘shed that it had the continwmg ability 1o pay the
heneficiary the proffered wage beginning on the prionty date of the visa petition.  The director denied the

petition aceordingly.
Un appeal. counsel subwnits a brief statermnent and addinonal evide nce.

Section 203bYIK¥ AN} of the Immigration and Nationality Act {the Act), 8 U.S.C. § LIE3DYINAN,
provides for the granung of p”(‘fﬁ!’%ﬂ@? classification to qualified nonugrants who are capable, at the time of
peutioning for classification under this paragraph, of performing skilled labor {requiring at least two years
fraiming or expenence}, not of a temporary nature, for which gualitied workers are not available in the United
States. :

The regulation 8 CF.R. § 204.3(20 2} states in pertinent part:

Abilitv of prospective employer 1o poyv wage. Any petifion filed by or for an emplovment-
hased vonugrant which reguires an offer of w*p}ﬂ ment must be accomparued by evidence
that the prospective Usuied States emplover has the ability to pay the proffered wage. The
peftioner must demonsirate this ability al the iime the priovity date i3 established ane
contmuing until the beneficiary obtains lawful permanent residence. Evidence of ilm ability
shall be i the form of copies of annual reports, federal fax returns. or audited financial

staternents.

The petitioner must demonstrate the contunung ability 1o pay the proffered wage beginning on the priority
date, which is the date the Form ETA 730 Application for Alien Employment Cerfification, was accepted for
processing by any office within the emploviment system of the Us. Department of Labor. See 8 CFR
§ 204.5(d). The petifioner must also demonsteate that, on the priority date, the beneficiary had the gualifications

stated on its Form ETA 750 Application for Alien Employment Certification as wmim by the U.S. Department
of Lahor and submitted with the instant petition.  Matter of Wing’s Tea House! 16 1&N Dec. 158 (Act. Reg.

Comm. 1977}

Here, the Form ETA 750 was accepted on Aprii 24, 2001, The proftered wage as stated on the Form ETA
750 is $15.060 per bour {$31,200 per year)., The Form ETA 750 states that the position requires two {2) years
of experience mn the ioh offered. On the penuon, the petitioner clabmed to have been established in 1996, 1o

~

have a gross amual income of $1,235525, and to currently employ two (2) workers. On the Form ETA

¥ The submnission of additional evidence on appeal is allowed by the instructions to the Form 1-2908, which
are incorporated o the regulations by the regulation at B O.F R 4 103.2{aX 1), The record in the instant case
provides no reason to preciude consideration of any of the dﬂwmenéb newly submitied on appeal. See Matior
of Sorigno, 19 1&N Dee, 764 (BTA 19883, The AAO will first evaluate the decision of the director, based on the
evidence submitied prior to the director’s decision. The evidence subwoitted for the first time on appeal will then
be considered.
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1B, signed by the beneficiary on April 17, 2001, the beneficiary did neot claum to have worked for the

With the petition, the petitioner subumitted s Form 1120, U5 Corporation Income Tax Retum, for 2001 and
2002 pertinent to the ability to pay the proffered wage.. On June 10, 2004, because the director deemed the
evidence submitted insufficient to demonstrate the petitioner’s continuing ability to pay the proftered wage
begirung on the prionty date, the divecior requested additional evidence {RFE). In accordance with 8 C.FR.
& 204 .53(¥ ), the divector specifically requested that the petitioner provide additional evidence to establish
that the petitioner had the ability to pay the proffered wage or szlary of the beneticiary as of Apnil 24, 2001,
the date of filing and conttruumg to the present. The direcior also specifically requested copies of the
beneficiary’s Form W-2 Wage and Tax Sitatements sbowing how much the beneficlary was paid by the
petitioner if the beneficiary was employed mn 2001 and 2002, In response, the petitioner submitied its Form
1126, LS. Corporaiion Income Tax Retumn., for 2003

The director denied the petition on January 13, 2005, findmng that the evidence submitted with the petiton and
in response (o the RFE did not establish that the petitioner had the continumg ability fo pay the proffered
wage hegioning on the priority date.

Omn appeal. counsel submits staterments of the petitioner’s Active Assets Account, amended incone 1ax refurn
for 2003, a letter from the petitioner’s accountant and the benefic wary’s W2 form for 2004, Counsel asserts
these c*o"un" nt\ kmon strate that the petiboner had sufficient net income or et current assets (o pay the
profieved vage i 2001 through the present.

In determining the petitioner’s ability o pay the protfered wage during a given period, Citizenshuip and
Inmigration Services {UISY will first examine fwhether the pelifioner employed and paid the benebeiary
during that period, If the petitioner establishes by documentary evidence that it eroploved the beneficiary at
salary equal o or greater than the proffered wage, the evidence will be considered prima facie proof of the
potittoner’s alulity to pay the proffered wage. In the instant case, the petiticney submitted the bcmiu iary’s W-
2 form for 2004, The heneficiary’s 20064 W-2 form shows that the petitioner employed and paid the
beneficiary 330,600 i 2004, whach was 5660 less than the proflered wage. However, even o the petitioner
pczxd the beneficiary at the level of the profiored wage in 2004, the petitioner s stil obligated to demonstrate
that it could pay the proffored wage for 2001 through 2003,

if the petitioner does not establish that 1 emploved and paid the beneficiary an amount at least eqoal to the
proffered wage during that period, CIS will next examine the net income {igure reflected on the petitione
federal income iax return, without consideration of depreciaton or other expenses. Rehance on federal
income tax returns as a basis for determuning a petijoner’s ability to pay the pm; ered wage 15 well
established by judicial precedent. Elatas Restawrani Corp. v, Sava, 632 F. Supp. 1049, 1054 (S DNY. 1986}
(citing Tongatapy Woeodcrafl 1<{cmr'az:z Ltd. v, Feldman, 736 F.24 1305 {9th Cir. 1984y see also Chi-Feng
Chang v. If‘za)rfziwrsn’? 719 F. Bupp. 532 (\TD Texas 1989 KO P Food Co., fnc v. Sava, 623 F. Supp. 1080
{(5.DN.Y. 1983); Ubedu v, Palmer, 339 ¥, Supp. 647 (N.D. 1L 1982y, off '@, 703 F.2d 571 (7th Cir. 1933},
Helance on the pemmner gross receipts with depreciation 1s mispiau,d. Showing that the petitioner’s gross
receipts exceeded the }\mimtd wage is msufficient. Similarly, showing that the petitioner paid wages in
excess of the proffered wage is insutficient,

In KCF Food Co. Fac. v, Sava, 623 F. Supp. at 1084, the court held that the Imnugration and Naturahization
Service, now (IS, had properly relied on the petitioner’s net income figure, as stated on the petitioner’s
corpoyate income tax returns, rather than the petitioner’s gross income.  The court specifically rejected the
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argument that the Service should have considered income before expenses were paid rather than net income.
The court 1o Clr-Feng Chang further noted:

Platnuffs also contend the depreciation amounts on the 1985 and 1986 returns are non-cash
deductions.  Plamtif{fs thus request that the cowrt sue spomfe add back to net cash the
depreciation expense charged for the vear.  Plaintiffs cite no Jegal suthority for this
proposition. This argument has likewise been presented before and rejected. See Elatos, 632
E. Supp. at 1054, {CI5] and judicial pree edent support the use of tax retumns and the nes
income figures m dcien’nining petioner’s ability o pay. Pleintiffs’ argument that these
figures should be revised by the court by adding back depreciation is without suppori.

{Emphasis in original.}) CHhi-Feng at 537,

The record of proceeding contains the petitioner’s Form 1120, U.S. Corporation Income Tax Retum, for 29’?()‘&
through 2003, The tax retums demonsirate the following finascial information concerming the petitioner
ability to pay the profiered wage beginoing on the prionty date.

In 2001, the Porm 1120 stated net mcorne of (5,13 5}

In 7001 the Form 1120 siated net tncome 0&‘360, 7GE

In 2003, the Form 1120 stated net income of 310,498,

Therefore, tfor the years 2001 and 2003, the petittoner did not have sufficient net fncome 1o pay the profizred
wage of 531 ,2\20 while the petitioner had ¢ sufficient net income 1o pay the profiered wage in 2002,

If the net incomie the petitioner demonstrates it had available during that period, if any, added to the wages
paid io the beneticiary during the pertod, 1 any, do not equal the armount of the proiwxr*é wage of niore, 1S
vill review the petioner’s assets, The petiioner’s total assets inelude depreciable assets thai the petitioner
uses in ity business. Those depreciable assets will not be converted 1o cash durmg the ordinary cowse of
sisiness and will not, therefore, become funds available 1o pay the proffered wage. Further, the petitioner’s
lotal assets must be balanced by the peutinner’s Habilities. Otherwise, they cannot property be considered in
the determination of the pentioner’s ability to pay the proffered wage. Rather, CIS will consider net current
assets as an alternative metbod of demonstrating the ability to pay the proffered wage.

Met current assels are the difference hetween the petitioner’s current assets and currend Habilities” A
corporation’s vear-end current assets are shown on Schedule L. lines 1 through 6. lts year-end current
Habilities are shown on Jines 16 through 18, If the total of a corporation’s end-of-year net current assets and
the wages paid lo the beneficiary {if any) are equal to or greater than the proffered wage. the 'petiiémmr i3
expecied to be able 1o pay the proffered wage using those net current assets. The penitioner’s 2001 tax retum

shows that the petitioner had current assets of $9.836 and cwrent habilities of $I18.734, and thus its net
current assets in 2001 were $(8,89%); the petitioner’s unamended 2003 tax retum shows that the petitioner had
carrent assets of $58,844 and current Habibities of 851,294, and thus the petitioner’s net curvent assets in 2603

* Taxable income h: ore net operating loss deduction and special deductions as reported on Line 28,

" According to Barron s Dictionary of Accounting Terms 117 {37 ed. 2000}, “current assets” consist of items
having (in most cases}) a hife of one year or less, such as cash, marketable securities, inventory and prepatd
expenses.  “Current labilities” are obligations pavable {in most cases) within one vear, such accounds
payable, short-terig noles payable, and accrued expenses (such as taxes and salanes). £d at 118,
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were 87,5507, Therefore, the petitioner had insufficient net current assets to pay the benefictary the protiered
wage in 2001 or 2003,

Counsel asserts on appeal that there 13 another way o determing the petitioner’s ability to pay the proftered
wage {rom the priority date. Counscl submuts the statements for the pc:'nmnu 3 active assets account for
2001 through 2003, Counsel’s relnee on the balance in the petitioner’s active assets account i3 musplaced.
First, assets gocount statements are not among the three types of evidence, enumerated in 8 CLFR. § 204 5(gx2),
required fo Hustrate a pg’*'x*ioner 5 ability 1o pay a proftered wage. While thus regulation allows additional
material “in sppropriate cases,” the petitoner in this case has not denwnstrated why the w umentation speeified
at & CFR. § 264.5(X2) s toappheable or otherwise painds an maccurate financial picture of the petitioner.
Second, assets account statements show the amount in an account on a given date, and cannot show the
sustainable abitty to pay a ﬂrofferc»d wage. Third, no evidence was subnutted 1o demonstrate that the funds
reported on the petitoner’s assets accownt staternents sorochow reflect additional available funds that were not
retlected on 1S fax n,mm, such as fbe petittoner’s taxable income (income minus deductions) or the cash specified
on Schedule L that was considered in dammmmg the petiioney’s net current assets.

On appeal counse! also submits a letter from the pc.m ioner’s aceountant and contends that the letter explains

the petittoner had sufficient income and resources to pay the proffered wage. The accountant letter states in

peritnent part:

The ax return showed 3 net loss of 35,155, However, the {petntioner] did not expenence a
net logs for that vear on an acerual basts.

For your kind miomuation, the {petitioner] files tax retums on 3 cash basis. Thew 2001

Decermber revenue of 839,126 was recewved oo $1-03-02 and deposied m 2002

Accordingly, the [petitioner] was profitable for the year 2001 by 833,971
Sinularly the sccountant asserts that the petitioner bad an actual profit of 344,105 for 2002 and 314,562 fow 2003
despite its reported net jncome.  The accourtant letter is frying to establish the petittoner’s ability o pay the
protfered wage through an analysis using an accrual accounting moethed for the petitoner’s tax retwns, The
peftbioner’s fax refurns were pf&mrﬂd pursuant to cash converdion, in which revenue is recognized when it is
received, and expenses are recognized when they are paid. Thus office would, in the alternative, have accepted tax
returns prepared pursuant 1o ace ru-f:d convention, if those were the tax returns the petiioner had actually seboutied
o IKS.

This office 1s not, however, persaaded by an anal n which the petitioner, or anyone on its behalf, seeks to
vely on tax returns or financial slatements prepared pursua*t o one method, but then secks fo shift revenue or
expenses from one vear to another as convenient to the petitioner’s present purpose. I revenues are not

¢ Counsel submits the petitioner’s amended tax return for 2003 on appeal and explams that 2 prior accountant
erroneously prepared the first one by applying an incorrect accouwrging methodology. The amended tax return
does not change the net income reflected on line 28 but the petitioner’s net current assets were changed from
37,550 1o $(29,934. However, the copy of the amended tax return submitted on appeal does not bear any
signatwe from the petitioner's legal representative, nor does it contain any RS filing stamps. Therefore, the
AAG will use the figure from the wnitial tax return instead of the amended in determuning the petitioner’s
alsility {0 pay.
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recognized 10 2 given year pursuant to the cash accounting then the petifioner, whase taxes are prepared
pursuant to cash rather than accrual, and who relies on s tex returns i order to show its ability to pay the
profiered wage, may not use those revenues as evidence of its ability to pay the protiered wage during that
year. Similarly, if expenses are recognized m a given vear, the petitioner may not shift those expenses to
some other year m an effort o show its ability 1o pay the proffered wage p‘dl‘idd it to some }'lybrid of accrual
and cash accounting. The amounts shown on the petitioner’s tax returns shail be considered as they were
submitted to RS, not as amended pursuant 1o the aomnmam’" adjpustments. I the accountant wished to
persuade this otfice that acerual accounting supports the petitioners continuing ability {o pay the proffered
wage beginning on the priocity dafe, then the accoeniant was obliged to prepare and subnut audited financial
staterpents perunent lo the pefitioning business prepared according to generally accepted accounting
principles.

In the present matier, the petttioner has wdentified stseif on RS Form 1120 as 2 “personal service corporation.”
Pursuant to Ww'm of Sonegawa, 12 I&N Dec. 612 {(BIA 1967), the pelitioner’s “personal serviee ¢ orp(sruhon

status 13 a relevant factor to be considered n determinimg its ability to pay. A “personal service corporation”

8 corporation bc*; the “employee-owners” are engaged m the perfowmance of personal services. ine
Internal Revenue Code {IRC) defines “personal services” as services performed in the fields of health, law,
engineering, architecture, accounting, actvaral science, perfornung arts, and consulting. 26 U.S.C
§448(dK 2. As a corporanon, the personal service corporation files an IRS Form 1120 and pays tax on ifs
profits as a corporate entity. However, under the IRC, a quabfied personal service corporation is not allowed
to use the graduated 1ax rates for other Cecorporations. Instead, the flat tax rate is the highest marginal rate,
which s cumently 35 percent. 26 US.CL § 1HDY2). Because of the high 353% flat tax on the a.c»rpmanon’s
tgxable moeome, personal seyvice corpo H(Jl'b generally wy to distnbuie all profits in the form of wages 1o the
employee-sharebolders. In turn, the enployee-shareholders pay personal taxes on their wages and thercby
avoid double wxation, This n eftect can reduce the negative impact of the flat 35% tax rate. Upon
conaideration, because the tax code holds personal service corpor; atsons to the highest corporate tax rate to
encourage the distribution of corporate mcome to the emplovec-owners and because the owners have the
flexibility to adjust their incoroe on an annual basis, the AAQ will recognize the petitioner’s personal service
corporation status as a relevant factor to be considered In deterypining its ability to pay.

As in the present case, sud wfm*xdf y .Z of the stock of a personal service corporation 15 held by #ts employees,
retired employees, The documentation presented here mdicates that Mohammad Nayeers (T
Nayesm} holds 50(} puce,xf 0{ the company’s stock and performs the personal services of the dental pracuice.
According to the peiifioner’s 2001 IBE Form 1120 Schedule E fLompensazic»n of Officers), I, Naveem
glected to pay tumself $80,00G. According to the Schedule B for 2602 and 2003, he paid himself $200,0600
and §71,492 w»prmv ively., We nofe here that the compensation recetved by the company’s owner during these
three years was not a fixed salary and amounied to average more than 3106000 per vear.

.

CI8 (’f’ﬁacv INS} has long beld that # may not “pierce the corporate veil” and look {o the assets of the
corporaiton’s owner to satisfy the corporation’s ability w pay the proffered wage. It is an elementary rule that
a corporation is a separate and distinet fegal entity from its owners and shareholders. See Matter of M, % I&N
Dec. 24 {BLA 1958), Mater of A,)m(,azie Invesonents, Lid. . V7 1&N Dec. 530 (Comm. 1980, and Muiter of
Tessed, 17 1&N Dec. 631 {Act. Assoc. Corom. 1886). Consequently, assets of its sharcholders or of other
enterprises or corporations cannot be considered in determining the petitioning corporation’s ability to pay the
protiered wage.

In the present case, however, CIS would not be examining the personal assets of the petitioner’s owners, but,
rather, the tinancial flexibility that the employee-owner has in setting s sa lury based on the profitabihity of
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hus personal service covporation dental practice.  The tax returns for thus pentod show not only that the
petitioner exercises a large degree of financial flextbility in setting employee salanes, but that the petitioner
fulfills its salary obligations. Clearly, the petitioning enfity is a profitable enterprise for Dr. Nayeem. As
provipusly noted, the dental pmctice carned a gross profit of $307.545 in 2001 and $352.415 in 2003, The
amownt paid to the owner 15 determined by the profitability of the corporation. None of these numbers
represent fixed expenses. A review of the petitioner’s gross profit and the amount of compensation paid out to
the emploves-owner confums that the job offer is realistic and that the protiered salary of $31,200 can be paid
by the petitioner.

In exarniming a petitioner’s ability to pay the proffered wage, the fundamental focus of the CIS’ determination
15 whether the emplover 18 making a reahstie job offer and has the overall {inancial ability to satisfy the
nroffered wage. Matter of Great Wall, 16 &N Dec. 142, 145 {Acting Reg, Conumn. 1977). Accordingly. after
a review of the petitioner’s federal tax returns and all other relevant evidence, we conc }U(lt. that the petitioner
has established that &t had the abilily to pay ibe salary offered as of the prionty date of the petition and
coptinumg (o present,

The evie Ec o submitted establishes that the petitioner had the continuing ability to pay the proffered wage

b 1 the priovity date.
The burden of ool 10 these procesdings rests solely with the petitioner. Section 291 of the Act, § U.5.C
£ 1361, The penuoner has met that burden.

CGRDER: The appeal i3 sustained and the pehibion s approved.



