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DISCUSSION: The Director, Vermont Service Center, denied the preference visa petition that is now before
the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed.

The petitioner is a medical services firm. It seeks to employ the beneficiary permanently in the United States
as a physical therapist. The petitioner asserts that the beneficiary qualifies for blanket labor certification
pursuant to 20 C.F.R. § 656.10, Schedule A, Group I. The director determined that the petitioner had not
established that it had the continuing ability to pay the beneficiary the proffered wage beginning on the
priority date of the visa petition and denied the petition accordingly.

The record shows that the appeal was properly and timely filed and makes a specific allegation of error in law
or fact and is accompanied by new evidence. The procedural history of this case is documented in the record
and incorporated into the decision. Further elaboration of the procedural history will be made only as
necessary. As set forth in the director’s decision of denial the sole issue in this case is whether or not the
petitioner has demonstrated the continuing ability to pay the proffered wage beginning on the priority date.

Section 203(b)(3)(A)(1) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1153(b)(3)(A)(1),
provides for granting preference classification to qualified immigrants who are capable, at the time of
petitioning for classification under this paragraph, of performing skilled labor (requiring at least two years
training or experience), not of a temporary nature, for which qualified workers are not available in the United
States.

Section 203(b)(3)(A)(ii) of the Act, 8 U.S.C. § 1153(b)(3)(A)(ii), provides for granting preference
classification to qualified immigrants who hold baccalaureate degrees and are members of the professions.

Aliens who will be permanently employed as physical therapists are listed on Schedule A as occupations set
forth at 20 C.F.R. § 656.10 for which the Director of the United States Employment Service has determined
that there are not sufficient United States workers who are able, willing, qualified and available, and that the
employment of aliens in such occupations will not adversely affect the wages and working conditions of
United States workers similarly employed. Also, according to 20 C.F.R. § 656.10, aliens who will be
permanently employed as physical therapists must possess all the qualifications necessary to take the physical
therapist licensing examination in the [s]tate of intended employment.’

The regulation at 8 C.F.R. § 204.5(g)(2) states, in pertinent part:

Ability of prospective employer to pay wage. Any petition filed by or for an employment-
based immigrant which requires an offer of employment must be accompanied by evidence
that the prospective United States employer has the ability to pay the proffered wage. The
petitioner must demonstrate this ability at the time the priority date is established and
continuing until the beneficiary obtains lawful permanent residence. Evidence of this ability
shall be in the form of copies of annual reports, federal tax returns, or audited financial
statements.

' The record contains the beneficiary’s physical therapy license issued by The University of the State of New
York Education Department on July 6, 1998.
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The petitioner must demonstrate the continuing ability to pay the proffered wage beginning on the priority
date, the day the completed, signed petition, including all initial evidence and the correct fee, was filed with
CIS. See 8 CFR § 204.5(d). Here, the petition was filed with CIS on September 24, 2004. The proffered
wage as stated on the Form ETA 750 is $45,000 per year.

On the petition, the petitioner stated that it was established during 1999 and that it employs eight workers.
The petition states that the petitioner’s gross annual income is $1,700,000 and that its net annual income is
$650,000. The petition and the Form ETA 750 both indicate that the petitioner would employ the beneficiary
in Flushing, New York. On the Form ETA 750B, signed by the beneficiary, the beneficiary did not claim to
have worked for the petitioner.’

The AAO reviews de novo issues raised in decisions challenged on appeal. See Dor v. INS, 891 F.2d 997,
1002 n. 9 (2d Cir. 1989). The AAO considers all evidence properly in the record including evidence properly
submitted on appeal.*

In the instant case the record contains (1) the first page of the petitioner’s 2003 Form 1120, U.S. Corporation
Income Tax Return, and (2) the petitioner’s 2004 Form 1120, U.S. Corporation Income Tax Return. The
record does not contain any other evidence relevant to the petitioner’s continuing ability to pay the proffered
wage beginning on the priority date.

The petitioner’s tax returns show that it is a corporation, that it incorporated on July 8, 1999, and that it
reports taxes pursuant to cash convention accounting and the calendar year.

During 2003 the petitioner declared a loss of $69,606 as its taxable income before net operating loss
deduction and special deductions. Because only the first page of that return was submitted, this office is
unable to calculate the petitioner’s end-of-year net current assets. This office notes, however, that as the
priority date of the instant petition is September 24, 2004, evidence pertinent to the petitioner’s finances
during previous years is not directly relevant to the petitioner’s continuing ability to pay the proffered wage
beginning on the priority date.

During 2004 the petitioner declared taxable income before net operating loss deduction and special
deductions of $1,295. At the end of that year the petitioner’s current liabilities exceeded its current assets.

The director denied the petition on July 1, 2005. On appeal, counsel noted that the petition was denied
because the petitioner had not provided its 2004 tax return, and that he was then submitting that return.

2 The evidence in the record fails to confirm those figures.

* In a letter dated May 23, 2005 counsel stated, “Beneficiary was never employed by the petitioner in 2004.
Consequently, beneficiary has no Form W-2 Wage and Tax Statement(s) for either year 2003 or 2004.”

* The submission of additional evidence on appeal is allowed by the instructions to the Form I-290B, which
are incorporated into the regulations at 8 C.F.R. § 103.2(a)(1). The record in the instant case provides no
reason to preclude consideration of any documents newly submitted on appeal. See Matter of Soriano, 19
1&N Dec. 764 (BIA 1988).
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In determining the petitioner's ability to pay the proffered wage during a given period, CIS will examine
whether the petitioner employed the beneficiary during that period. If the petitioner establishes by
documentary evidence that it employed the beneficiary at a salary equal to or greater than the proffered wage,
the evidence will be considered prima facie proof of the petitioner’s ability to pay the proffered wage. In the
instant case, the petitioner did not establish that it employed and paid the beneficiary.

If the petitioner does not establish that it employed and paid the beneficiary an amount at least equal to the
proffered wage during that period, the AAO will, in addition, examine the net income figure reflected on the
petitioner's federal income tax return, without consideration of depreciation or other expenses. CIS may rely
on federal income tax returns to assess a petitioner’s ability to pay a proffered wage. Elatos Restaurant Corp.
v. Sava, 632 F.Supp. 1049, 1054 (S.D.N.Y. 1986) (citing Tongatapu Woodcraft Hawaii, Ltd. v. Feldman, 736
F.2d 1305 (9th Cir. 1984)); see also Chi-Feng Chang v. Thornburgh, 719 F.Supp. 532 (N.D. Texas 1989);
K.C.P. Food Co., Inc. v. Sava, 623 F.Supp. 1080 (S.D.N.Y. 1985); Ubeda v. Palmer, 539 F.Supp. 647 (N.D.
I11. 1982), aff'd, 703 F.2d 571 (7th Cir. 1983).

Showing that the petitioner’s gross receipts exceeded the proffered wage is insufficient. Similarly, showing
that the petitioner paid wages in excess of the proffered wage is insufficient. In K.C.P. Food Co., Inc. v.
Sava, 623 F. Supp. at 1084, the court held that the Immigration and Naturalization Service, now CIS, had
properly relied on the petitioner's net income figure, as stated on the petitioner's corporate income tax returns,
rather than the petitioner's gross income. The court specifically rejected the argument that CIS should have
considered income before expenses were paid rather than net income. Finally, no precedent exists that would
allow the petitioner to add back to net cash the depreciation expense charged for the year. Chi-Feng Chang at
537. See also Elatos Restaurant, 623 F. Supp. at 1054.

The petitioner’s net income, however, is not the only statistic that may be used to show the petitioner’s ability
to pay the proffered wage. If the petitioner’s net income, if any, during a given period, added to the wages
paid to the beneficiary during the period, if any, do not equal the amount of the proffered wage or more, the
AAO will review the petitioner’s assets as an alternative method of demonstrating the ability to pay the
proffered wage.

The petitioner’s total assets, however, are not available to pay the proffered wage. The petitioner’s total
assets include those assets the petitioner uses in its business, which will not, in the ordinary course of
business, be converted to cash, and will not, therefore, become funds available to pay the proffered wage.
Only the petitioner’s current assets, those expected to be converted into cash within a year, may be
considered. Further, the petitioner’s current assets cannot be viewed as available to pay wages without
reference to the petitioner’s current liabilities, those liabilities projected to be paid within a year. CIS will
consider the petitioner’s net current assets, its current assets net of its current liabilities, in the determination
of the petitioner’s ability to pay the proffered wage.

Current assets include cash on hand, inventories, and receivables expected to be converted to cash or cash
equivalent within one year. Current liabilities are liabilities due to be paid within a year. On a Schedule L the
petitioner’s current assets are typically found at lines 1(d) through 6(d). Year-end current liabilities are
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typically’ shown on lines 16(d) through 18(d). If a corporation’s net current assets are equal to or greater than
the proffered wage, the petitioner is expected to be able to pay the proffered wage out of those net current
assets. The net current assets are expected to be converted to cash as the proffered wage becomes due.

The proffered wage is $45,000 per year. The priority date is September 24, 2004.

During 2004 the petitioner declared taxable income before net operating loss deduction and special
deductions of $1,295. That amount is insufficient to pay the proffered wage. At the end of that year the
petitioner had negative net current assets. The petitioner is unable, therefore, to demonstrate the ability to pay
any portion of the proffered wage out of its net current assets during that year. The petitioner has submitted
no reliable evidence of any other funds at its disposal during 2004 with which it could have paid the proffered
wage. The petitioner has not demonstrated its ability to pay the proffered wage during 2004.

The petitioner failed to demonstrate that it had the ability to pay the proffered wage during 2004. Therefore,
the petitioner has not established that it had the continuing ability to pay the proffered wage beginning on the
priority date. The petition was correctly denied on that basis, which has not been overcome on appeal.

The record suggests additional issues that were not addressed in the decision of denial.

The regulatory scheme governing the alien labor certification process contains certain safeguards to assure
that petitioning employers do not treat alien workers more favorably than U.S. workers. The current
Department of Labor regulations concerning labor certifications went into effect on March 28, 2005. The
new regulations are referred to by the Department of Labor by the acronym PERM. See 69 Fed. Reg. 77325,
77326 (Dec. 27, 2004). The PERM regulation was effective as of March 28, 2005, and applies to labor
certification applications for the permanent employment of aliens filed on or after that date. However, the
instant labor certification application was filed prior to March 28, 2005 and is governed by the prior
regulations. This citation and the citations that follow are to the Department of Labor regulations as in effect
prior to the PERM amendments.

An employer shall apply for a labor certification for a Schedule A occupation by filing an Application for Alien
Employment Certification (Form ETA-750 at Part A) in duplicate with the appropriate CIS office. Pursuant to 20
C.F.R. § 656.22, the Application for Alien Employment Certification shall include:

1. Evidence of prearranged employment for the alien beneficiary by having an employer complete and
sign the job offer description portion of the application form.

2. Evidence that notice of filing the Application for Alien Employment Certification was provided to the
bargaining representative or the employer’s employees as prescribed in 20 C.F.R. § 656.20(g)(3).

The regulation at 20 C.F.R. § 656.20(g)(3) states:

Any notice of the filing of an Application for Alien Employment Certification shall:

° The location of the petitioner’s current assets and current liabilities varies slightly from one version of the
Schedule L to another.



Page 6

(i) state that applicants should report to the employer, not to the local Employment Service
office;

(i1) State that the notice is being provided as a result of the filing of an application for
permanent alien labor certification for the relevant job opportunity; and

(ii1) State that any person may provide documentary evidence bearing on the application to
the local Employment Service Office and/or the regional Certifying Officer of the
Department of Labor.

The notice of the proffered position states that it was provided as a result of filing an immigrant petition
pursuant to 20 C.F.R. §656.20, and states that applicants should contact the clinic director. That notice does
not, however, state that any person may provide documentary evidence bearing on the application to the local
Employment Service Office and/or the regional Certifying Officer of the Department of Labor. The notice
does not, therefore, satisfy the requirements of the regulations.

In addition to stating that a bachelor’s degree in physical therapy is a requirement of the proffered position,
the Form ETA 750 stated that the position requires two years of Physical Therapy training. Further still, Item
15 of Form ETA 750A specifies that the proffered position has the following special requirements:

(K)nowledge: of using Computerized Range of Motion and Muscle Test; of using
Neurometers; of Proprioceptive Neuromuscular Facilitation, of Myofascial Release,
Peripheral Joint Mobilization, of the Functional Capacity Test, Bone Test, Gait Training,
Manual Massage, ROM (active, passive, resistive), Hot/Cold Packs, TENS, Paraffin Bath,
Infrared Lamp, Hydrotherapy, Mechanical Spinal Traction, Ultrasound, Intermittent
Compression, Basic Programming and database with C++.

The record contains no indication that the beneficiary has, in addition to his bachelor’s degree, two years of
training in physical therapy. Further, the record does not indicate that the beneficiary has any of the special
requirements listed.

Because the decision of denial did not discuss these additional issues, the petitioner has not been accorded the
opportunity to address them, and today’s decision does not rely on them, even in part. If the petitioner wishes

to further pursue this matter, however, however, it should address these issues.

The burden of proof in these proceedings rests solely upon the petitioner. Section 291 of the Act, 8 U.S.C.
§ 1361. The petitioner has not met that burden.

ORDER: The appeal is dismissed.



