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DISCUSSION: The preference visa petition was denied by the Director, Vermont Service Center, and is
now before the Administrative Appeals Office (AAO) on appeal. The appeal will be sustained. The petition
will be approved.

The petitioner is a medical and rehabilitation services provider. It seeks to employ the beneficiary
permanently in the United States as a physical therapist. The petitioner asserts that the beneficiary qualifies
for blanket labor certification pursuant to 20 C.F.R. § 656.10, Schedule A, Group I. The director determined
that the petitioner had not established that it had the continuing ability to pay the beneficiary the proffered
wage beginning on the priority date of the visa petition and denied the petition accordingly.

The record shows that the appeal is properly filed and timely and makes a specific allegation of error in law or
fact. The procedural history of this case is documented in the record and is incorporated into this decision.
Further elaboration of the procedural history will be made only as necessary.

As set forth in the director’s February 4, 2005 decision denying the petition, the single issue in this case is
whether the evidence establishes the petitioner’s ability to pay the proffered wage as of the priority date and
continuing until the beneficiary obtains lawful permanent residence.

Section 203(b)(3)(A)(i) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1153(b)(3)(A)(i),
provides for the granting of preference classification to qualified immigrants who are capable, at the time of
petitioning for classification under this paragraph, of performing skilled labor (requiring at least two years
training or experience), not of a temporary or seasonal nature, for which qualified workers are not available in
the United States. Section 203(b)(3)(A)(ii) of the Act provides for the granting of preference classification to
qualified immigrants who hold baccalaureate degrees and who are members of the professions.

The regulation at 8 C.F.R. § 204.5(g)(2) states:

Ability of prospective employer to pay wage. Any petition filed by or for an employment-based
immigrant which requires an offer of employment must be accompanied by evidence that the
prospective United States employer has the ability to pay the proffered wage. The petitioner
must demonstrate this ability at the time the priority date is established and continuing until the
beneficiary obtains lawful permanent residence. Evidence of this ability shall be either in the
form of copies of annual reports, federal tax returns, or audited financial statements. In a case
where the prospective United States employer employs 100 or more workers, the director
may accept a statement from a financial officer of the organization which establishes the
prospective employer’s ability to pay the proffered wage. In appropriate cases, additional
evidence, such as profit/loss statements, bank account records, or personnel records, may be
submitted by the petitioner or requested by [Citizenship and Immigration Services (CIS)].

The petitioner must demonstrate the continuing ability to pay the proffered wage beginning on the petition’s
priority date, which for Schedule A occupations is the date the Form 1-140 is properly filed with CIS. See
8 C.F.R. § 204.5(d). The petition must be accompanied by the documents required by the particular section of
the regulations under which it is submitted. See 8 C.F.R. § 103.2(b)(1). The priority date in the instant petition is
April 29, 2004. The proffered wage as stated on the Form ETA 750 is $52,000 annually.

The AAO reviews appeals on a de novo basis. See Dorr v. LN.S. 891 F.2d 997, 1002, n. 9 (2d Cir. 1989). The
AAO considers all pertinent evidence in the record, including any new evidence properly submitted on
appeal.
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In the instant appeal, counsel submits a brief, additional evidence, and copies of previously submitted
evidence.

Relevant evidence submitted on appeal includes: the beneficiary’s 2003 state income tax return and W-2
Wage and Tax Statements; the beneficiary’s 2004 state and federal income tax returns and W-2 Wage and
Tax Statements; the beneficiary’s 2005 earnings statement from the petitioner; the petitioner’s 2003 federal
income tax return; and a letter from the petitioner’s senior personnel director. Other relevant evidence in the
record includes the petitioner’s 2002 federal income tax return.'

The evidence in the record of proceeding shows that the petitioner is structured as a personal services
corporation. On the petition, the petitioner claimed to have been established in 1999, to have a gross annual
income of approximately $5 million, and to currently employ 20 workers. According to the tax returns in the
record, the petitioner’s fiscal year is based on a tax year beginning October 1 and ending on September 30.
On the Form ETA 750B, signed by the beneficiary on April 26, 2004, the beneficiary claimed to have worked
for the petitioner beginning in September 2003 and continuing through the date of the ETA 750B.

On appeal, counsel asserts that the director failed to consider that at the time of filing, the beneficiary had
only a limited permit as a physical therapist and thus was not yet entitled to receive the proffered yearly wage
of $52,000. Counsel states further that the beneficiary did not receive the proffered wage of $52,000 until she
was fully licensed. Counsel also states that the beneficiary’s W-2 forms show that she was paid the proffered
wage of $52,000 from April 2004 to the present. Counsel additionally states that the petitioner’s 2003 and
2004 income returns reflect ample business revenues.

The petitioner’s senior personnel director states further on appeal that the beneficiary was paid $44,019 for 14
weeks as a “restricted license person” and 38 weeks as a fully licensed physical therapist. She states further
that although the beneficiary was paid by two different corporations, all her work was performed at one site
under the direct supervision of the petitioner’s shareholder physician.

The petitioner must establish that its job offer to the beneficiary is a realistic one. Because the filing of an
ETA 750 labor certification application establishes a priority date for any immigrant petition later based on the
ETA 750, the petitioner must establish that the job offer was realistic as of the priority date and that the offer
remained realistic for each year thereafter, until the beneficiary obtains lawful permanent residence. The
petitioner’s ability to pay the proffered wage is an essential element in evaluating whether a job offer is realistic.
See Matter of Great Wall, 16 I&N Dec. 142 (Acting Reg. Comm. 1977). See also 8 C.F.R. § 204.5(g)(2). In
evaluating whether a job offer is realistic, Citizenship and Immigration Services (CIS) requires the petitioner to
demonstrate financial resources sufficient to pay the beneficiary’s proffered wages, although the totality of the
circumstances affecting the petitioning business will be considered if the evidence warrants such consideration.
See Matter of Sonegawa, 12 I&N Dec. 612 (Reg. Comm. 1967).

In determining the petitioner’s ability to pay the proffered wage during a given period, CIS will first examine
whether the petitioner employed and paid the beneficiary during that period. If the petitioner establishes by
documentary evidence that it employed the beneficiary at a salary equal to or greater than the proffered wage,
the evidence will be considered prima facie proof of the petitioner’s ability to pay the proffered wage. In the
instant case, the petitioner has not established that it employed and paid the beneficiary the full proffered
wage from the priority date in 2004 onwards.

" Evidence preceding the priority date in 2004 is not necessarily dispositive of the petitioner’s continuing
ability to pay the proffered wage beginning on the priority date.
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As evidence of its ability to pay the proffered salary from the priority date, the petitioner submitted copies of
the beneficiary’s Form W-2 Wage and Tax Statements for 2004. The beneficiary’s Form W-2 forms for 2004
show compensation received from the petitioner, as shown in the table below.

Wage increase

Beneficiary’s actual needed to pay
Year compensation Proffered wage the proffered wage.
2004 $14,054.00 $52,000.00 $37,946.00°

The above information is insufficient to establish the petitioner's ability to pay the proffered wage in any of
the years at issue in the instant petition

As another means of determining the petitioner’s ability to pay the proffered wage, CIS will next examine the
petitioner’s net income figure as reflected on the petitioner’s federal income tax return for a given year,
without consideration of depreciation or other expenses. Reliance on federal income tax returns as a basis for
determining a petitioner’s ability to pay the proffered wage is well established by judicial precedent. Elatos
Restaurant Corp. v. Sava, 632 F. Supp. 1049, 1054 (S.D.N.Y. 1986) (citing Tongatapu Woodcraft Hawaii, Ltd. v.
Feldman, 736 F.2d 1305 (9" Cir. 1984)); see also Chi-Feng Chang v. Thornburgh, 719 F. Supp. 532 (N.D. Tex.
1989); K.C.P. Food Co., Inc. v. Sava, 623 F. Supp. 1080 (S.D.N.Y. 1985); Ubeda v. Palmer, 539 F. Supp. 647
(N.D. IIl. 1982), aff’d., 703 F.2d 571 (7" Cir. 1983).

In K.C.P. Food Co., Inc. v. Sava, 623 F. Supp. at 1084, the court held that the Immigration and Naturalization
Service, now CIS, had properly relied on the petitioner’s net income figure, as stated on the petitioner’s
corporate income tax returns, rather than the petitioner’s gross income. The court specifically rejected the
argument that the Service should have considered income before expenses were paid rather than net income.
The court in Chi-Feng Chang further noted:

Plaintiffs also contend the depreciation amounts on the 1985 and 1986 returns are non-cash
deductions. Plaintiffs thus request that the court sua sponte add back to net cash the
depreciation expense charged for the year. Plaintiffs cite no legal authority for this
proposition. This argument has likewise been presented before and rejected. See Elatos, 632
F. Supp. at 1054. [CIS] and judicial precedent support the use of tax returns and the net
income figures in determining petitioner’s ability to pay. Plaintiffs’ argument that these
figures should be revised by the court by adding back depreciation is without support.

(Emphasis in original.) Chi-Feng at 537.
As evidence of its ability to pay the proffered salary from the priority date, the petitioner submitted its federal
income tax return for 2003. The tax return demonstrates the following financial information concerning the

petitioner’s ability to pay the proffered wage of $52,000 per year from the priority date:

In 2003, the Form 1120 stated net income of $902.00.

? Despite counsel’s assertion that the wages paid by entities other than the petitioner to the beneficiary should
be considered in the determination of the petitioner’s ability to pay the proffered wage, the petitioner must
establish that it can pay the difference between the wages the petitioner actually paid to the beneficiary and
the proffered wage. Wages paid to the beneficiary by other entities will not be considered in the instant case.
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Therefore, for fiscal year 2003, the petitioner did not have sufficient net income to pay the proffered wage.

As an alternative means of determining the petitioner’s ability to pay the proffered wages, CIS may review
the petitioner’s net current assets. Net current assets are a corporate taxpayer’s current assets less its current
liabilities. Current assets include cash on hand, inventories, and receivables expected to be converted to cash
within one year. A corporation’s current assets are shown on Schedule L, lines 1 through 6. Its current
liabilities are shown on lines 16 through 18. If a corporation’s net current assets are equal to or greater than
the proffered wage, the petitioner is expected to be able to pay the proffered wage out of those net current
assets. The net current assets are expected to be converted to cash as the proffered wage becomes due. Thus,
the difference between current assets and current liabilities is the net current assets figure, which if greater
than the proffered wage, evidences the petitioner’s ability to pay.

Calculations based on the Schedule L’s attached to the petitioner’s tax returns yield the amounts for year-end
net current assets as shown in the following table.

Net
Tax current Wage increase needed Surplus or
year assets to pay the proffered wage  deficit
2003 $2,922.00 $45,773.00" -$45,773.00

Therefore, for fiscal year 2003, the petitioner did not have sufficient net current assets to pay the proffered
wage.

Therefore, from the priority date, the petitioner had not established that it had the continuing ability to pay the
beneficiary the proffered wage as of the priority date through an examination of wages paid to the beneficiary,
or its net income or net current assets.

Finally, if the petitioner does not have sufficient net income or net current assets to pay the proffered salary,
CIS may consider the overall magnitude of the entity’s business activities. Even when the petitioner shows
insufficient net income or net current assets, CIS may consider the totality of the circumstances concerning a
petitioner’s financial performance. See Matter of Sonegawa, 12 1&N Dec. 612 (Reg. Comm. 1967). In Matter
of Sonegawa, the Regional Commissioner considered an immigrant visa petition which had been filed by a
small “custom dress and boutique shop” on behalf of a clothes designer. The district director denied the
petition after determining that the beneficiary’s annual wage of $6,240 was considerably in excess of the
employer’s net profit of $280 for the year of filing. On appeal, the Regional Commissioner considered an
array of factors beyond the petitioner’s simple net profit, including news articles, financial data, the
petitioner’s reputation and clientele, the number of employees, future business plans, and explanations of the
petitioner’s temporary financial difficulties. Despite the petitioner’s obviously inadequate net income, the
Regional Commissioner looked beyond the petitioner’s uncharacteristic business loss and found that the
petitioner’s expectations of continued business growth and increasing profits were reasonable. Id. at 615.
Based on an evaluation of the totality of the petitioner's circumstances, the Regional Commissioner
determined that the petitioner had established the ability to pay the beneficiary the stipulated wages.

As in Matter of Sonegawa, the CIS may, at its discretion, consider evidence relevant to a petitioner’s financial
ability that falls outside of a petitioner’s net income and net current assets. CIS may consider such factors as

* This amount credits the wage actually paid by the petitioner to the beneficiary in 2003, which is $3,305.00.
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the number of years that the petitioner has been doing business, the established historical growth of the
petitioner’s business, the overall number of employees, the occurrence of any uncharacteristic business
expenditures or losses, the petitioner’s reputation within its industry, whether the beneficiary is replacing a
former employee or an outsourced service, or any other evidence that CIS deems to be relevant to the
petitioner’s ability to pay the proffered wage.

In the present matter, the petitioner has identified itself on IRS Form 1120 as a “personal service corporation.”
Pursuant to Matter of Sonegawa, supra, the AAO notes that the petitioner’s “personal service corporation” status
is a relevant factor to be considered in determining its ability to pay despite counsel not setting forth this
argument. A “personal service corporation” is a corporation where the “employee-owners” are engaged in the
performance of personal services. The Internal Revenue Code (IRC) defines “personal services” as services
performed in the fields of health, law, engineering, architecture, accounting, actuarial science, performing
arts, and consulting. 26 U.S.C. § 448(d)(2). As a corporation, the personal service corporation files an IRS
Form 1120 and pays tax on its profits as a corporate entity. However, under the IRC, a qualified personal
service corporation is not allowed to use the graduated tax rates for other C-corporations. Instead, the flat tax
rate is the highest marginal rate, which is currently 35 percent. 26 U.S.C. § 11(b)(2). Because of the high 35%
flat tax on the corporation’s taxable income, personal service corporations generally try to distribute all profits
in the form of wages to the employee-shareholders. In turn, the employee-shareholders pay personal taxes on
their wages and thereby avoid double taxation. This in effect can reduce the negative impact of the flat 35%
tax rate. Upon consideration, because the tax code holds personal service corporations to the highest corporate
tax rate to encourage the distribution of corporate income to the employee-owners and because the owners
have the flexibility to adjust their income on an annual basis, the AAO will recognize the petitioner’s personal
service corporation status as a relevant factor to be considered in determining its ability to pay.

The documentation presented here indicates that | IJ Nl ho!ds 100 percent of her company’s stock
and performs the personal services of the firm. According to the petitioner’s IRS Forms 1120 Schedule E
(Compensation of Officers), elected to pay herself $174,993.00 in 2002 and $186,921.00 in
2003. It is noted that compensation received by the company’s owner during these years was not a fixed
salary. It is also noted here that CIS (legacy INS) has long held that it may not “pierce the corporate veil” and
look to the assets of the corporation’s owner to satisfy the corporation’s ability to pay the proffered wage. It is
an elementary rule that a corporation is a separate and distinct legal entity from its owners and shareholders.
See Matter of M, 8 I&N Dec. 24 (BIA 1958), Matter of Aphrodite Investments, Ltd., 17 1&N Dec. 530
(Comm. 1980), and Matter of Tessel, 17 I&N Dec. 631 (Act. Assoc. Comm. 1980). Consequently, assets of its
shareholders or of other enterprises or corporations cannot be considered in determining the petitioning
corporation’s ability to pay the proffered wage.

In the present case, however, CIS is not examining the personal assets of F but, rather, the
financial flexibility that she as the sole owner has in setting her salary based on the profitability of her
personal service corporation healthcare business. Counsel’s argument regarding the petitioner’s viability
cannot be overlooked. Although CIS will not consider gross income without also considering the expenses
that were incurred to generate that income, the overall magnitude of the entity’s business activities should be
considered when the entity’s ability to pay is marginal or borderline. See Matter of Sonegawa, 12 1&N Dec.
612 (Reg. Comm. 1967). The petitioner was incorporated in 2001 and employs approximately 20 employees.
The petitioner’s gross income for 2002 and 2003 was above $1.7 million and the petitioner paid salaries and
wages in those years in excess of $500,000. Thus, assessing the totality of circumstances in this individual
case, it is concluded that the petitioner has proven its financial strength and viability and has the ability to pay
the proffered wage.
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Counsel’s assertions on appeal are found to outweigh the evidence presented in the tax returns as submitted
by the petitioner that demonstrates that the petitioner could pay the proffered wage from the priority date.

The evidence submitted establishes that the petitioner had the continuing ability to pay the proffered wage
beginning on the priority date.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act,
8 U.S.C. § 1361. The petitioner has met that burden.

ORDER: The appeal is sustained. The petition is approved.



