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DISCUSSION: The preference visa petition was denied by the Director, California Service Center, and is
now before the Administrative Appeals Office (AAO) on appeal. The appeal will be sustained.

The petitioner seeks to classify the beneficiary as an employment based immigrant pursuant to section 203(b)(3)
of the Immigration and Nationality Act, (the Act), 8 U.S.C. § 1153(b)(3), as a professional or skilled worker. The
petitioner is a skilled nursing facility. It seeks to employ the beneficiary permanently in the United States as a
registered nurse. The petitioner asserts that the beneficiary qualifies for a blanket labor certification pursuant to
20 CF.R. § 656.10, Schedule A, Group I. The petitioner submitted the Application for Alien Employment
Certification (ETA-750) with the Immigrant Petition for Alien Worker (I-140). The director determined that the
beneficiary would not be employed as a permanent, full-time employee but would be employed temporarily on a
2-year term, and denied the petition accordingly.

The record shows that the appeal is properly filed, timely and makes a specific allegation of error in law or
fact. The procedural history in this case is documented by the record and incorporated into the decision.
Further elaboration of the procedural history will be made only as necessary.

As set forth in the director’s August 16, 2005 denial, the issues in this case are whether or not the petitioner
offered a permanent full time employment to the beneficiary.

Section 203(b)(3)(A)(1) of the Act, 8 U.S.C. § 1153(b)(3)(A)(i), provides for the granting of preference
classification to qualified immigrants who are capable, at the time of petitioning for classification under this
paragraph, of performing skilled labor (requiring at least two years training or experience), not of a temporary
nature, for which qualified workers are not available in the United States.

The regulation at 20 C.F.R. § 656.3 defines employment as permanent full-time work by an employee for an
employer other than oneself.

The AAO takes a de novo look at issues raised in the denial of this petition. See Dor v. INS, 891 F.2d 997,
1002 n. 9 (2d Cir. 1989)(noting that the AAO reviews appeals on a de novo basis). The AAO considers all
pertinent evidence in the record, including new evidence properly submitted upon appeall. The relevant
evidence in the record includes a copy of an employment agreement signed between the petitioner and the
beneficiary.

The instant petition indicates that the beneficiary would be employed in a permanent, full-time position in
part 6 of the Form 1-140. A letter dated December 21, 2004 submitted with the petition from
Chief Finance Officer (CFO) of the petitioner, also indicates that the petitioner is offering t

permanent, full-time position as a staff nurse. The record of proceeding contains a copy of employment

agreement signed between the petitioner and the beneficiary on August 20, 2004. The employment agreement
states in pertinent part that:

' The submission of additional evidence on appeal is allowed by the instructions to the Form 1-290B, which
are incorporated into the regulations by the regulation at 8 C.F.R. § 103.2(a)(1). The record in the instant case
provides no reason to preclude consideration of any of the documents newly submitted on appeal. See Matter
of Soriano, 19 I&N Dec. 764 (BIA 1988).
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1. Duration of Agreement:

This Agreement shall be effective for a period of two (2) years, commencing upon
the employee’s arrival in the United States and subject to the terms of this
Agreement. This is renewable at the option of both parties.

For ascertaining whether or not the petitioner is the beneficiary’s “actual employer,” the regulations provide
guidance at 20 C.F.R. § 656.3 as follows:

Employer means a person, association, firm, or a corporation which currently has a location
within the United States to which U.S. workers may be referred for employment, and which
proposes to employ a full-time worker at a place within the United States or the authorized
representative of such a person, association, firm, or corporation.

Fixed-term contracts were considered in Matter of Smith, 12 1&N Dec. 772 (Dist. Dir. 1968). In Smith, a
secretarial shortage resulted in the petitioner providing a continuous supply of temporary secretaries to third-
party clients. The petitioner in Smith guaranteed a British secretary permanent, full-time employment with its
firm for 52 weeks a year with “fringe benefits.” The district director determined that since the petitioner was
providing benefits; directly paying the beneficiary’s salary; making contributions to the employee’s social
security, workmen’s compensation, and unemployment insurance programs; withholding federal and state
income taxes; and providing paid vacation and group insurance, it was the actual employer of the beneficiary.
Id. at 773. Additionally, the petitioner in Smith guaranteed the beneficiary a minimum 35-hour work week,
even if the secretary was not assigned to a third-party client’s worksite, and an officer of the petitioning
company provided sworn testimony that the general secretarial shortage in the United States resulted in the
fact that the petitioner never failed to provide full-time employment over the past three years. /d.

Two cases falling under the temporary nonimmigrant H-1B and H-2B visa programs also provide guidance
concerning the temporary or permanent nature of employment offers. In Matter of Ord, 18 1&N Dec. 285
(Reg. Comm. 1992), a firm sought to utilize the H-1B nonimmigrant visa program and temporarily outsource
its aeronautical engineers on a continuing basis with one-year contracts. The regional commissioner
determined that permanent employment is established when a constant pool of employees are available for
temporary assignments. Id. at 287. Additionally, Ord held that the petitioning firm was the beneficiary’s
actual employer because it was not an employment agency merely acting as a broker in arranging
employment between an employer and job seeker, but retained its employees for multiple outsourcing
projects. Id. at 286. Likewise, Matter of Artee, 18 1&N Dec. 366 (Comm. 1982), also addresses the issue of
an employment offer’s temporary or permanent nature. The commissioner held that the nature of the
petitioner’s need for duties to be performed must be assessed in order to ascertain the temporary or permanent
aspect of an employment offer. In Artee, the petitioner was seeking to utilize the H-2B program to employ
machinists temporarily to be outsourced to third party clients. The commissioner referenced the occupational
shortage of machinists in the U.S. economy to determine that the nature of the employment offered was
permanent and not temporary. Id. at 366. The commissioner stated the following:

The business of a temporary help service is to meet the temporary needs of its clients. To do
this they must have a permanent cadre of employees available to refer to their customers for
the jobs for which there is frequently or generally a demand. By the very nature of this
arrangement, it is obvious that a temporary help service will maintain on its payroll, more or
less continuously, the types of skilled employee most in demand. This does not mean that a
temporary help service can never offer employment of a temporary nature. If there is no
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demand for a particular type of skill, the temporary help service does not have a continuing
and permanent need. Thus a temporary help service may be able to demonstrate that in
addition to its regularly employed workers and permanent staff needs it also hired workers
for temporary positions. For a temporary help service company, temporary positions would
include positions requiring skill for which the company has a non-recurring demand or
infrequent demand. /d. at 367-368.

The petitioner has established that it is the beneficiary’s actual employer and is offering permanent, full-time
employment. Its employment agreement with the beneficiary unequivocally states that it is the beneficiary’s
employer. The petitioner provides employment benefits, has the authority to hire and fire the beneficiary, and
at all times controls the beneficiary’s full-time work assignments. The petitioner indicated on Form 1-140 that
the position is a full-time, permanent position for a registered nurse and that the beneficiary will be employed
40 hours a week. The employment agreement indicates that the petitioner will employ the beneficiary for the
term of two years. Two years, especially with renewable term, should be considered as a permanent instead
of temporary position. The petitioner has also demonstrated that there is ample demand for its supply of
qualified registered nurses. Thus, the petitioner has established that the position offered is a permanent full-
time position and that the petitioner is the actual employer for the beneficiary.

The AAO concurs with counsel’s assertions on appeal that the petitioner established that the beneficiary was
offered and would be employed in a permanent full-time position. The burden of proof in these proceedings
rests solely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361. The petitioner has met that burden.

ORDER: The appeal is sustained. The denial decision of the director on August 16, 2005 is withdrawn. The
petition is approved.



