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DISCUSSION: The employment-based immigrant visa petition was denied by the Director, California
Service Center. The Administrative Appeals Office (AAQO) dismissed a subsequent appeal. The AAO
subsequently granted two motions to reopen, affirming its prior decisions and denying the petition on both
occasions. The matter is now before the AAO on a third motion to reopen.’ The motion will be dismissed,
the previous decision of the AAO will be affirmed, and, the petition will remained denied.

The petitioner is a data processing services limited liability company. It seeks to employ the beneficiary
permanently in the United States as an executive assistant to the president. As required by statute, the petition
is accompanied by a Form ETA 750, Application for Alien Employment Certification, approved by the U.S.
Department of Labor. The director determined that the petitioner had not established that it had the
continuing ability to pay the beneficiary the proffered wage beginning on the priority date of the visa
petition.” The director denied the petition accordingly.

The procedural history in this case is documented by the record and incorporated into the decision. Further
elaboration of the procedural history will be made only as necessary.

As set forth in the director’s denial dated October 10, 2002, an issue in this case is whether or not the
petitioner has the ability to pay the proffered wage as of the priority date and continuing until the beneficiary
obtains lawful permanent residence.

Section 203(b)(3)(A)(1) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1153(b)(3XA)(),
provides for the granting of preference classification to qualified immigrants who are capable, at the time of
petitioning for classification under this paragraph, of performing skilled labor (requiring at least two years

' The chronological progression of this matter is as follows: the Alien Employment Application, later
certified, was accepted on January 13, 1998; the 1-140 petition was filed April 8, 2002; the director’s decision
to deny the petition was issued on October 10, 2002; the petitioner appealed the director’s decision on
November 6, 2002; the AAO affirmed the director’s decision on October 29, 2003; the petitioner filed a
motion to reopen/reconsider the AAQ’s decision on November 26, 2003; the AAO granted the motion, then
affirmed the previous decision of the AAO on June 21, 2005. On July 20, 2005, the petitioner filed a third motion
to reopen/reconsider the AAQ’s decision to affirm the director’s decision.

® Counsel in the subject motion asserts that the beneficiary is qualified for the position of an executive
secretary because the beneficiary has almost four years experience in the secretarial field. Reviewing the
record of proceeding, the director in his decision dated October 10, 2002, raised an issue of eligibility as
relates to the petitioner’s ability to pay the proffered wage, not to the beneficiary’s qualification to perform
the job specified in the labor certification. The AAO in its October 29, 2003 decision found beyond the
decision of the director that no Wage and Tax Statement (W-2) was submitted evidencing the petitioner’s
employment of the beneficiary on and after the priority date. Counsel asserts that the beneficiary is qualified
under the labor certification as she has two years prior secretarial experience. In this regard, the petitioner on
motion submits three employment experience letters from the Asian Development Bank (experience as an
executive secretary for 20 months), the Development Bank of the Republic of the Philippines (experience as a
secretary to the vice president for nine months), and, the Development Bank of the Republic of the
Philippines (experience as a secretary for ten months). We find based upon the evidence submitted that the
beneficiary has more than two years of experience in the secretarial field, and qualifies as an executive
secretary.
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training or experience), not of a temporary nature, for which qualified workers are not available in the United
States.

The regulation at 8 C.F.R. § 204.5(g)(2) states in pertinent part:

Ability of prospective employer to pay wage. Any petition filed by or for an
employment-based immigrant which requires an offer of employment must
be accompanied by evidence that the prospective United States employer has
the ability to pay the proffered wage. The petitioner must demonstrate this
ability at the time the priority date is established and continuing until the
beneficiary obtains lawful permanent residence. Evidence of this ability
shall be in the form of copies of annual reports, federal tax returns, or audited
financial statements.

The petitioner must demonstrate the continuing ability to pay the proffered wage beginning on the priority
date, which is the date the Form ETA 750 Application for Alien Employment Certification, was accepted for
processing by any office within the employment system of the U.S. Department of Labor. See 8 CF.R. §
204.5(d). The petitioner must also demonstrate that, on the priority date, the beneficiary had the qualifications
stated on its Form ETA 750 Application for Alien Employment Certification as certified by the U.S. Department
of Labor and submitted with the instant petition. Matter of Wing's Tea House, 16 1&N Dec. 158 (Act. Reg.
Comm. 1977).

Here, the Form ETA 750 was accepted on January 13, 1998.° The proffered wage as stated on the Form ETA
750 1s $31,000.00 per year. The Form ETA 750 states that the position requires two years of college
education culminating in an AA degree,’ two years of experience in the proffered position or two years of
experience as an executive secretary.

As a preface to the following discussion, we note that the labor certification does not qualify the proffered
wage, stated on the Form ETA 750 as $31,000.00 per year, to be less deductions, to include deductions, or, in
fact, nowhere on the labor certification are payroll deductions, employee elections, fringe benefits, IRC
Section 125 Cafeteria Plans, or 401K retirement plans mentioned.’

The AAO takes a de novo look at issues raised in the denial of this petition. See Dor v. INS, 891 F.2d 997,
1002 n. 9 (2d Cir. 1989)(noting that the AAO reviews appeals on a de novo basis). The AAO considers all
pertinent evidence in the record, including new evidence properly submitted upon appeal.®

* Tt has been approximately nine years since the Alien Employment Application has been accepted and the
proffered wage established. According to the employer certification that is part of the application, ETA Form
750 Part A, Section 23 b., states “The wage offered equals or exceeds the prevailing wage and I [the
employer] guarantee that, if a labor certification is granted, the wage paid to the alien when the alien begins
work will equal or exceed the prevailing wage which is applicable at the time the alien begins work.”

* “AA degree” was not a defined term in the labor certification.

* If no mention of the above adjustments to the proffered wage is found in the labor certification, it can be
assumed that the wage adjustments mentioned by counsel were not disclosed in the labor certification
recruitment advertisements and posted notices. It is the petitioner’s burden of proof to provide the certified
Alien Employment Application and any relevant materials that may affect the contents of the labor
certification in these petitions matters.

® The submission of additional evidence on appeal is allowed by the instructions to the CIS Form I1-290B,
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Evidence in the record submitted on motion includes copies of the following documents: a motion to
reopen/reconsider dated July 19, 2005; the Form ETA 750, Application for Alien Employment Certification,
approved by the U.S. Department of Labor; a Citizenship and Immigration Services (CIS) Form I-797Y; CIS
Form I-140 with attachment; a letter from the petitioner’s accountant dated July 11, 2005, four pages from the
Legal Information Institute, “US Code Collection” on “cafeteria plans;” 28 pages from a publication by
author Maupin Taylor, P.A. on “IRC [Internal Revenue Service] Section 125 Cafeteria Plans;” a page
concerning cafeteria plans published by the U.S. Internal Revenue Service; the beneficiary’s W-2 Wage and
Tax statements from the petitioner for 1998, 1999, 2003, 2004; a pay statement for the period ending
December 27, 1998 from the petitioner to the beneficiary; two internally generated “Sub Earnings Register”
statements dated December 28, 1998; three internally generated “Management Report” statements dated
December 28, 1998; seven internally generated “Payroll Register” statements dated December 28, 1998; one
internally generated “401K Report Current Contribution Report” statement dated December 28, 1998; four
Advantage Payroll Services statements dated December 26, 1999, entitled “Deferred Compensation Report;”
four untitled Advantage Payroll Services wage information statements for the period ended December 21,
2003; two internally generated “Deductions Report” statements for the period ended December 21, 2003;
eight internally generated “Payroll Register” for a two week period ending December 19, 2004; two
statements from “PrimeLink+ Reports [Employee Pay History]” for the period January 1, 2005 to July 8,
2005; seven of the beneficiary’s pay statements from the petitioner for the period January 31, 2005 to July 3,
2005; the director’s decision dated October 10, 2002; the AAO decision dated October 29, 2003; an inter-
office memo from Safeguard Business Systems Inc, of Tustin, California dated June 3, 1997; an employment
certification from Asian Development Bank of Manila, the Philippines dated September 1, 1992; an
employment certification dated October 22, 1990 from DBP Service Corporation of Makati, Metro Manila,
Philippines; and, a letter dated December 18, 1989, providing employment information from the Development
Bank of the Philippines, Office of the World Bank Consultants, Manila, Philippines as well as other
documentation.

The evidence in the record of proceeding shows that the petitioner is structured as a limited liability company.
On the petition, the petitioner claimed to have been established in 1998 and to currently employ 36 workers.
According to the tax returns in the record, the petitioner’s fiscal year is based on a calendar year. On the
Form ETA 750B, signed by the beneficiary on January 7, 1998, the beneficiary claimed to have worked for
the petitioner beginning on January 1998.

On motion, counsel asserts that the AAQ decision dated June 21, 2005, was in error as “it incorrectly read”
the beneficiary’s W-2 statements. Also, counsel contends that the petitioner’s IRC Section 125 Cafeteria Plan
evidences additional funds available to pay the proffered wage.

As case precedent counsel cites Matter of Ho, 19 1&N Dec. 582, 591-92 (BIA 1988), Matter of Wing’s Tea
House, 16 1&N Dec. 158 (Act. Reg. Comm. 1977), and, Matter of Katighak, 14 1&N Dec. 45, 49 (Comm.
1971), none of which are on point in this matter.”

which are incorporated into the regulations by the regulation at 8 C.F.R. § 103.2(a)(1).

" Matter of Katighak, 14 1&N Dec. at 49, is generally cited for the proposition that a petitioner must establish
eligibility at the time of filing; a petition cannot be approved at a future date after the petitioner or beneficiary
becomes eligible under a new set of facts. As will be discussed, the case is only relevant in this matter to
counter counsel’s principle contention. Matter of Ho, 19 1&N Dec. at 591-92, is variously cited for two
propositions. Doubt cast on any aspect of the petitioner's proof may, of course, lead to a reevaluation of the
reliability and sufficiency of the remaining evidence offered in support of the visa petition, and, it is
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Counsel also cites an unpublished case decision. While 8 C.F.R. § 103.3(c) provides that precedent decisions of
CIS are binding on all its employees in the administration of the Act, unpublished decisions are not similarly
binding. Precedent decisions must be designated and published in bound volumes or as interim decisions.
8 CFR. § 103.9(a). The AAO decision cited by counsel is not a case precedent, nor has it been designated and
published as such.

None of the above case precedents cited by counsel are on point to the issues he raises which were the assertions
that the beneficiary’s W-2 statements were incorrectly read by the AAO in its decision and that the
petitioner’s IRC Section 125 Cafeteria Plan evidences additional funds available to pay the proffered wage.

Counsel contends on appeal that certain payroll deductions should be ignored and in fact added to the wage paid
by petitioner.® In support of this contention counsel has submitted on motion documents such as “Management
Report” statements, “Payroll Register” statements, a “401K Report Current Contribution Report” statement,
Advantage Payroll Services statements, “Deductions Report” statements, “PrimeLink+ Reports [Employee
Pay History]” that are company reports, pay roll, or accounting indicia reflecting in compilation format what
is expressed in the beneficiary’s and other employees W-2 statements.

Therefore the documents submitted on motion are in support of and consistent with the beneficiary’s pay
statements and W-2 statements that have already been placed into evidence prior to the current motion. Based
upon the plain meaning of “new,” a new fact is found to be evidence that was not available and could not
have been discovered or presented in the previous proceeding.’

A review of the evidence that the petitioner submits on motion reveals no fact that could be considered “new”
under 8 C.F.R. § 103.5(a)(2). All evidence submitted was previously available and could have been
discovered or presented in the previous proceeding(s).' It is further noted that the petitioner has submitted

incumbent upon the petitioner to resolve any inconsistencies in the record by independent objective evidence.
Any attempt to explain or reconcile such inconsistencies will not suffice unless the petitioner submits
competent objective evidence pointing to where the truth lies. Matter of Wing's Tea House, 16 1&N Dec. at
158, concerns qualifications of beneficiaries of petition. It is cited for the proposition that to be eligible for
approval, a beneficiary must have the education and experience specified on the labor certification as of the
petition’s filing date, which as noted above, is January 13, 1998.

® Counsel has not explained and it is unclear why the beneficiary’s wages received in 2003, 2004 and 2005,
and evidence of the wages now submitted, received five to seven years after the priority date, are relevant to
demonstrate the petitioner’s ability to pay the proffered wage on the priority date. A petitioner must establish
the elements for the approval of the petition at the time of filing. A petition may not be approved if the
beneficiary was not qualified at the priority date, but expects to become eligible at a subsequent time. Matter
of Katigbak, 14 1&N Dec. 45, 49 (Comm. 1971). If wages received by the beneficiary many years after the
priority date were relevant, then a continuing series of motions could be filed upon this “new evidence” as the
beneficiary’s employment continued. Clearly this is not the intent or piain meaning of the regulations at §
CF.R.§103.5(A)2) or 8 C.F.R. § 103.5(A)(3).

® The word “new” is defined as “1. Having existed or been made for only a short time ... 3. Just discovered,
found or learned <new evidence> ....” WEBSTER”S II NEW RIVERSIDE UNIVERSITY DICTIONARY
792 (1984)(emphasis in original).

"% In fact, counsel has already submitted this evidence. A review of counsel’s brief submitted November 25,
2003 to support the “motion to reopen/reconsider based on precedent decisions and the submission of new
evidence” stated as new evidence the petitioner’s tax returns, bank statements, Forms W-2, paycheck stubs,
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evidence with this motion that was originally requested by the director in a request for additional evidence
dated May 19, 2002. Matter of Soriano, 19 1&N Dec. 764 (BIA 1988), held that a petitioner may be put on
notice of evidentiary requirements by regulations, written notice such as a request for additional
documentation or a notice of intent to deny, or an oral request at an interview. As the petitioner was
previously put on notice and provided with a reasonable opportunity to provide the required evidence, the
evidence now submitted on motion will not be considered “new” and will not be considered a proper basis for
a motion to reopen.

Motions for reopening of immigration proceedings are disfavored for the same reasons as are petitions for
rehearing and motions for a new trial on the basis of newly discovered evidence. INS v. Doherty, 502 U.S. 314,
323 (1992)(citing INS v. Abudu, 485 U.S. 94 (1988)). A party seeking to reopen a proceeding bears a “heavy
burden.” /NS v. Abudu at 110. With the current motion, the movant has not met that burden. The motion will be
dismissed.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 U.S.C.
§ 1361. The petitioner has not met that burden.

ORDER: The motion will be dismissed, the previous decision of the AAQ is affirmed, and the petition will
remain denied.

payroll register and California Employment Development Department (EDD) Form DE-6, Quarterly Wage
Reports for all employees.



