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DISCUSSION: The Director, Texas Service Center ("director"), denied the immigrant visa petition. The 
matter is now before the Administrative Appeals Office ("AAO) on appeal. The appeal will be dismissed. 

The petitioner is a manufacturer, and seeks to employ the beneficiary permanently in the United States as a 
machinery maintenance worker. As required by statute, the petition filed was submitted with Form ETA 750, 
Application for Alien Employment Certification, approved by the Department of Labor (DOL). As set forth 
in the director's June 23, 2005 decision, the petition was denied based on the petitioner's failure to 
demonstrate its ability to pay the proffered wage from the priority date of the labor certification until the 
beneficiary obtains permanent residence. 

The AAO maintains plenary power to review each appeal on a de novo basis. 5 U.S.C. 5 557(b) ("On appeal 
from or review of the initial decision, the agency has all the powers which it would have in making the initial 
decision except as it may limit the issues on notice or by rule."); see also, Janka v. US. Dept. of Transp., 
NTSB, 925 F.2d 1147, 1149 (9th Cir. 1991). The AAO's de novo authority has been long recognized by the 
federal courts. See, e.g. Dor v. INS, 89 1 F.2d 997, 1002 n. 9 (2d Cir. 1989).' 

The record shows that the appeal is properly filed, timely and makes a specific allegation of error in law or 
fact. The procedural history in this case is documented by the record and incorporated into the decision. 
Further elaboration of the procedural history will be made only as necessary. 

The petitioner has filed to obtain permanent residence and classifjr the beneficiary as a skilled worker. Section 
203(b)(3)(A)(i) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1153(b)(3)(A)(i), provides for 
the granting of preference classification to qualified immigrants who are capable, at the time of petitioning for 
classification under this paragraph, of performing skilled labor (requiring at least two years training or 
experience), not of a temporary nature, for which qualified workers are not available in the United States. 

The petitioner must establish that its ETA 750 job offer to the beneficiary is a realistic one. A petitioner's filing 
of an ETA 750 labor certification application establishes a priority date for any immigrant petition later filed 
based on the approved ETA 750. The priority date is the date that Form ETA 750 Application for Alien 
Employment Certification was accepted for processing by any office within the employment service system 
of the Department of Labor. See 8 CFR 5 204.5(d). Therefore, the petitioner must establish that the job offer 
was realistic as of the priority date, and that the offer remained realistic for each year thereafter, until the 
beneficiary obtains lawfil permanent residence. The petitioner's ability to pay the proffered wage is an essential 
element in evaluating whether a job offer is realistic. See Matter of Great Wall, 16 I&N Dec. 142 (Acting Reg. 
Comm. 1977). See also 8 C.F.R. 5 204.5(g)(2). 

The regulation 8 C.F.R. 5 204.5(g)(2) states in pertinent part: 

Ability of prospective employer to pay wage. Any petition filed by or for an employment- 
based immigrant, which requires an offer of employment must be accompanied by evidence 
that the prospective United States employer has the ability to pay the proffered wage. The 
petitioner must demonstrate this ability at the time the priority date is established and 
continuing until the beneficiary obtains lawful permanent residence. Evidence of this ability 

The submission of additional evidence on appeal is allowed by the instructions to the Form I-290B, which 
are incorporated into the regulations by the regulation at 8 C.F.R. 3 103.2(a)(l). The record in the instant case 
provides no reason to preclude consideration of any of the documents newly submitted on appeal. See Matter 
of Soriano, 19 I&N Dec. 764 (BIA 1988). 



shall be in the form of copies of annual reports, federal tax returns, or audited financial 
statements. 

In the case at hand, the petitioner filed Form ETA 750 with the relevant state workforce agency on April 30, 
2001. The proffered wage as stated on Form ETA 750 is $10.52 per hour for an annual salary of $2 1,881.60 
per year based on a 40 hour work week. The labor certification was approved on February 15,2003, and the 
petitioner filed the 1-140 Petition on the beneficiary's behalf on July 6,  2004. The petitioner listed the 
following information: established: 1984; gross annual income: $30,000,000; net annual income: $2,500,000; 
and current number of employees: 156. 

On February 8, 2005, the director issued a Request for Evidence ("RFE) for the petitioner to provide 
evidence of its ability to pay the proffered wage in the form of either audited financial statements; federal tax 
returns; or copies of annual reports. The RFE also requested documentation related to the beneficiary's 1-485 
Adjustment of Status application filed at the same time as the 1-140 petition. The petitioner responded. On 
June 23, 2005, the director determined that the evidence submitted was insufficient to demonstrate the 
petitioner's ability to pay the proffered wage, and denied the petition. The petitioner appealed and the matter 
is now before the AAO. 

We will initially examine the petitioner's ability to pay based on the evidence in the record, and then examine 
the petitioner's additional arguments raised on appeal. First, in determining the petitioner's ability to pay the 
proffered wage during a given period, Citizenship & Immigration Services ("CIS') will examine whether the 
petitioner employed and paid the beneficiary during that period. If the petitioner establishes by documentary 
evidence that it employed the beneficiary at a salary equal to or greater than the proffered wage, the evidence 
will be considered prima facie proof of the petitioner's ability to pay the proffered wage. On Form ETA 
750B, signed by the beneficiary on April 24,2001, the beneficiary did list that he has been employed with the 
petitioner since December 1999. Counsel submitted the following W-2 statements: 

$9,167.13 (paid to the beneficiary) 
2003 $6,355.78 
2002 $23,095.07 
200 1 $17,548.3 1 

The W-2 statements list the employer as "Cosmyl Inc." with an address of 
listed on Form ETA 750 is "USA Labs, Inc." with 

. The petitioner additionally provided a paystub for 
which also listed the employer as Cosmyl, Inc. The paystub reflected an hourly wage payment to the 
beneficiary in the amount of $1 1.00 per hour for regular pay, and pay in the amount of $16.50 per hour in 
overtime pay, including 56 hours of overtime pay. 

The petitioner did not provide any documentation that the two entities share the same tax identification 
number, or that they were the same employer. The petitioner did not provide any incorporation 
documentation, certificate of name change, doing business as, or fictitious name documentation, or 
documentation related to either corporation's federal tax identification number. Wages paid, and financial 
information related to one company, cannot be used to satisfjl the petitioner's need to demonstrate that it can 

The 2001 W-2 statement lists Cosmyl, Inc.'s address as 401 1 Ponce De Leon Blvd., Miami, FL 33146. 

- -- 
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pay the proffered wage. It is an elementary rule that a corporation is a separate and distinct legal entity from 
its owners and shareholders. See Matter of M, 8 I&N Dec. 24 (BIA 1958), Matter ofAphrodite Investments, 
Ltd,  17 I&N Dec. 530 (Comm. 1980), and Matter of Tessel, 17 I&N Dec. 63 1 (Act. Assoc. Comm. 1980). 
Consequently, assets of its shareholders or of other enterprises or corporations cannot be considered in 
determining the petitioning corporation's ability to pay the proffered wage. 

The petitioner has not provided sufficient documentation to allow us to conclude that - 
Labs, Inc. are the same entity. Further, even if we were to accept that they were the same entity, or related 
entities, the documentation related to wages paid alone would be insufficient to demonstrate the petitioner's 
ability to pay the proffered wage. The wages paid would be less than the proffered wage in 1999 and 2003. 

Additionally, the W-2 statements, with the exception of the 2004 payment to the beneficiary in the amount of 
$9,167.13, and the 2005 paystub, list that the wages were paid to The petitioner contends 
t h a t a n d  the beneficiary are the same individual. In support, the beneficiary provided an 
affidavit that states that he began working for: 

Cosmyl USA Labs in 1999 and have been working for them ever since. When I began 
working for them I worked under the name - and I have received wages under 
that name reported under the social security number [ending in 38011. 

After receiving permission to work in the U.S. I corrected my records with the company and 
am now employed under my own name and social security n ~ m b e r . ~  

The beneficiary essentially admits that he provided a false name and social security number to his employer, 
as he has rovided no docimentation to evidence that he was previous1 and valid1 using the name 

Additionally, we note that the driver's license provided for lists a different date 
t an the beneficiary's date of birth. P 

Misuse of another individual's social security number is a violation of Federal law and may lead to fines 
and/or imprisonment. Disregarding the work authorization provisions printed on your Social Security card 
may be a violation of Federal immigration law. Violations of applicable law regarding Social Security 
Number fraud and misuse are serious crimes and will be subject to prosecution. 

The following provisions of law deal directly with Social Security number fraud and misuse: 

Social Security Act: In December 1981, Congress passed a bill to amend the Omnibus Reconciliation Act 
of 1981 to restore minimum benefits under the Social Security Act. In addition, the Act made it a felony to 
... willfully, knowingly, and with intent to deceive the Commissioner of Social Security as to his true identity 
(or the true identity of any other person) hrnishes or causes to be furnished false information to the 
Commissioner of Social Security with respect to any information required by the Commissioner of Social 
Security in connection with the establishment and maintenance of the records provided for in section 
405(c)(2) of this title. 

Violators of this provision, Section 208(a)(6) of the Social Security Act, shall be guilty of a felony and upon 
conviction thereof shall be fined under title 18 or imprisoned for not more than 5 years, or both. See the 
website at http://ssa-custhelp.ssa.p;ov (accessed on August 27,2007). 
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Counsel submitted a copy of the beneficiary's driver's license listing with a facial 
view, and a copy of the beneficiary's employment authorization card showing a side view of the beneficiary. 
We note that the two documents list different dates of birth. 

- 

Additionally, the ~etitioner submitted a letter from the com~anv's Human Resource and Pavroll Manager. 
V I 

dated ~ ~ r i i  26, i004, which provided that USA Labs, 1nc: had employed a s  a Bottle 
Mechanic/Supervisor at an annual salary of $23,760, and that he had been employed since December 6, 1999. 
The letter listed the beneficiary's name in the subject line and in parentheses identified him as "A.K.A. = - 
The letter does not address, however, the issue related to the two company names, or the connection between 
the two companies. The petitioner is, therefore, unable to establish its ability.to pay the beneficiary the 

roffered wage based on prior wage payment. Further, even if we were to accept that - h . were the same company, the wages paid in 2001, and in 2003 would be insufficient to show the 
petitioner's ability to pay the proffered wage. 

If the petitioner does not establish that it employed and paid the beneficiary an amount at least equal to the 
proffered wage during that period, CIS will next examine the net income figure reflected on the petitioner's 
federal income tax return. Reliance on federal income tax returns as a basis for determining a petitioner's 
ability to pay the proffered wage is well established by judicial precedent. Elatos Restaurant Corp. v. Sava, 
632 F. Supp. 1049, 1054 (S.D.N.Y. 1986) (citing Tongatapu Woodcraj Hawaii, Ltd. v. Feldman, 736 F.2d 
1305 (9th Cir. 1984)); see also Chi-Feng Chang v. Thornburgh, 719 F. Supp. 532 (N.D. Texas 1989); K.C. P. 
Food Co., Inc. v. Sava, 623 F. Supp. 1080 (S.D.N.Y. 1985); Ubeda v. Palmer, 539 F. Supp. 647 (N.D. Ill. 
1982), a f d ,  703 F.2d 571 (7th Cir. 1983). In K.C.P. Food Co., Inc. v. Sava, 623 F. Supp. at 1084, the court 
held that the Immigration and Naturalization Service, now CIS, had properly relied on the petitioner's net 
income figure, as stated on the petitioner's corporate income tax returns, rather than the petitioner's gross 
income. The court specifically rejected the argument that the Service should have considered income before 
expenses were paid rather than net income. 

The petitioner did not provide any federal tax returns, but instead provided unaudited financial statements. 

Identity Theft and Assumption Deterrence Act: In October 1998, Congress passed the Identity Theft and 
Assumption Deterrence Act (Public Law 105-3 18) to address the problem of identity theft. Specifically, the 
Act made it a Federal crime when anyone 
... knowingly transfers or uses, without lawful authority, a means of identijication of another person with the 
intent to commit, or to aid or abet, any unlawful activity that constitutes a violation of Federal law, or that 
constitutes a felony under any applicable State or local law. 

Violations of the Act are investigated by Federal investigative agencies such as the U.S. Secret Service, the 
Federal Bureau of Investigation, and the U.S. Postal Inspection Service and prosecuted by the Department of 
Justice. 

We note that the position of Bottle Mechanic/Supervisor appears slightly different than the position listed on 
Form ETA 750 of "Machinery Maintenance Worker." Form ETA 750 does not list that the beneficiary will 
supervise any workers. A labor certification for a specific job offer is valid only for the particular job 
opportunity, the alien for whom the certification was granted, and for the area of intended employment stated 
on the Form ETA 750. See 20 C.F.R. 5 656.30(~)(2). If the beneficiary were supervising other workers, the 
position and wage level might be different than that listed on the certified Form ETA 750. 
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Counsel submitted the petitioner, financial statements dated October 31, 2003, which list 
that the statements were "prepared by management." The statements include a balance sheet dated October 
2003, a statement of operations dated October 31, 2003, and a statement of changes in shareholder's equity 
for the period ending October 3 1, 2003. The regulation at 8 C.F.R. § 204.5(g)(2) makes clear that where a 
petitioner relies on financial statements to demonstrate its ability to pay the proffered wage, those financial 
statements must be audited. An audit is conducted in accordance with generally accepted auditing standards 
to obtain a reasonable assurance that the financial statements of the business are free of material 
misstatements. The unaudited financial statements that counsel submitted with the petition are not persuasive 
evidence. The initial page identifies that management prepared the statements, and as such are the 
representations of management compiled into standard form. The unsupported representations of 
management are not reliable evidence and are insufficient to demonstrate the ability to pay the proffered 
wage. 

Counsel additionally submitted financial statements for d a t e d  March 3 1, 2003, which also list 
that the statements were "prepared by management." The statements include a balance sheet dated March 3 1, 
2003, a statement of operations dated  arch 3 1,2003, and a statement of changes in shareholder's equity for 
the period ending March 31,2003. As noted above, the regulation at 8 C.F.R. 5 204.5(g)(2) makes clear that 
where a petitioner relies on financial statements to demonstrate its ability to pay the proffered wage, those 
financial statements must be audited. The statements related to Cosmyl, Inc. are similarly deficient. 

The two financial statements provide no information to connect the companies. Further, if the companies 
were one and the same, it is unclear why there would be separate financial statements, which list different 
amounts in assets and liabilities. As both statements were unaudited, they would be insufficient to show the 
petitioner's ability to pay the proffered wage. The petitioner did not provide any other regulatory prescribed 
evidence such as its federal tax returns to demonstrate the petitioner's ability to pay the proffered wage. 

Counsel also submitted documentation related to the petitioner's bankruptcy filing, including an order which 
directed the appointment of a Chapter 11 Trustee as of January 19,2005. Counsel provides that a Chapter 11 
bankruptcy allows a company, which is capable of continued operations to remain in business and reorganize 
its debt. Further, counsel provides that the bankruptcy trustee's representative informed him that the 
petitioner's 2004 tax return had not yet been prepared, and further that the trustee had not yet located the 
petitioner's other earlier tax returns. Counsel contends that the "Declaration Concerning Debtor's Schedules 
and the Summary of Schedules" provides that the trustee reported cash in amounts, which would be available 
to pay the proffered wage. 

We note that CIS records reflect that the petitioner has filed at least six immigrant petitions since 2001, and 
that the petitioner would need to demonstrate that it could pay for all sponsored workers. 

Additionally, counsel submitted a letter from a consultant retained by dated 
April 29, 2005. The letter provided that the companies had filed for Chapter 11 bankruptcy protection in 
~Lorida as of December 15,2004. The Consultant provides that h arch 9,2005, and "the 
entities are operating and have made significant improvement. is currently generating 
approximately $20,000 per month net income. All payrolls have been paid on time since the filing of the 
petition of bankruptcy and all post-petition tax deposits and reports have been made timely and in full." 
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We note that the letter references that have separate bankruptcy case 
numbers, which similarly lends to the conclusion that the two companies are separate entities with separate 
assets. 

On appeal, counsel provides several points why the petition should have been approved. First, he states that 
when the petitioner submitted the 1-140 petition, it employed over 100 employees, and that management's 
financial statements submitted were sufficient to pay the proffered wage. 

8 C.F.R. 5 204.5(g)(2) provides: "In a case where the prospective United States employer employs 100 or 
more workers, the director may accept a statement from a financial officer of the organization which 
establishes the prospective employer's ability to pay the proffered wage." The petitioner did not provide a 
statement from a financial officer attesting to the fact that the petitioner employed over 100 individuals, and 
that it could pay the proffered wage. Further, the regulation provides that the "director may accept" such 
evidence. The director may also request further evidence. Regarding the sufficiency of the financial 
statements, as noted above, the statements submitted were unaudited, and not in compliance with 8 C.F.R. 
5 204.5(g)(2). 

Counsel asserts that the additional documentation submitted in response to the RFE was sufficient to show the 
petitioner's ability to pay the proffered wage. 

The documentation that counsel submitted in response to the RFE showed that the petitioner had filed for 
Chapter 11 bankruptcy. Further, the petitioner's RFE response failed to illuminate the connection between 

and even if we were to-accept that the two companies were the same, the 
documentation did not demonstrate the petitioner's ability to pay the instant beneficiary the proffered wage. 

submitted was sufficient to show ability to pay by the petitioner." 

The petitioner did not provide any documentation to show that the two companies have the same tax 
identification number, or that they have a d/b/a relationship, or some similar arrangement. The bankruptcy 
information submitted lists two separate case numbers for each entity, which implies that the two companies 
have separate assets and liabilities. Financial information related to one company, cannot be used to satisfy 
the petitioner's need to demonstrate that it can pay the proffered wage. It is an elementary rule that a 
corporation is a separate and distinct legal entity from its owners and shareholders. See Matter of M, 8 I&N 
Dec. 24 (BIA 1958), Matter of Aphrodite Investments, Ltd., 17 I&N Dec. 530 (Comm. 1980), and Matter of 
Tessel, 17 I&N Dec. 63 1 (Act. Assoc. Comm. 1980). Counsel did not provide sufficient documentation. 
related to either company to establish its ability to pay the proffered wage. 

Counsel next contends that if is not treated as the same employer as the petitioner, "then the 
documentation submitted is sufficient to document the employment by the alien in the same classification, 
and it was error to deny the petition based on the continuingability of the original petitioner." 

d by the petitioner's representative for 
. would need to provide evidence of its 

ability to pay the beneficiary. The record contains no evidence of a job offer from 
description or wage for any such position. Any such offer would not negate the pet~tioner's bor o ligation a JOb  to 
show its ability to pay the proffered wage under 8 C.F.R. § 204.5(g)(2), which it has failed to show. 



Counsel additionally provides that a trustee is running the petitioner's operations based on the Chapter 11 
bankruptcy filing, and that "not all documentation from previous years, including 2001 through 2004 has been 
available to respond to the RFE. We will supplement this by brief or motion as documents become 
available." As a supplement, counsel provided that the trustee was negotiating the sale of the companies' 
assets, which "will bring in excess of $6,000,000 to a buyer who will continue the business of the 
companies."5 He contends that the sale of the assets would "result in a successor corporation for purposes of 
the 1-140." 

To establish that the new company would constitute a successor-in-interest to the initial petitioner would 
require documentary evidence that the petitioner has assumed all of the rights, duties, and obligations of the 
predecessor company. Moreover, the petitioner must establish the financial ability of the predecessor 
enterprise to have paid the certified wage at the priority date. See Matter of Dial Auto Repair Shop, Inc., 19 
I&N Dec. 481 (Comm. 1986). The petitioner has not established that the initial entity can pay. Further, 
counsel did not submit any further documentation related to the trustee's sale of the petitioner's assets6 

Based on the foregoing, the petitioner has failed to establish its ability to pay the proffered wage. The 
petitioner did not provide any documentation on appeal to overcome the director's decision. 

Further, although not raised in the director's denial, the petitioner failed to adequately document that the 
beneficiary has the experience required for the position. An application or petition that fails to comply with 
the technical requirements of the law may be denied by the AAO even if the Service Center does not identify 
all of the grounds for denial in the initial decision. See Spencer Enterprises, Inc. v. United States, 229 F. 
Supp. 2d 1025, 1043 (E.D. Cal. 2001), afd. 345 F.3d 683 (9th Cir. 2003); see also Dor v. INS, 891 F.2d 997, 
1002 n. 9 (2d Cir. 1989)(noting that the AAO reviews appeals on a de novo basis). The AAO takes a de novo 
look at issues raised in the denial of this petition. See Dor v. INS, 891 F.2d 997, 1002 n. 9 (2d Cir. 1989) 
(noting that the AAO reviews appeals on a de novo basis). The AAO considers all pertinent evidence in the 
record, including new evidence properly submitted upon appeaL7 

In evaluating the beneficiary's qualifications, CIS must look to the job offer portion of the alien labor 
certification to determine the required qualifications for the position. CIS may not ignore a term of the labor 
certification, nor may it impose additional requirements. See Matter of Silver Dragon Chinese Restaurant, 19 
I&N Dec. 401, 406 (Comm. 1986). See also, Mandany v. Smith, 696 F.2d 1008 (D.C. Cir. 1983); K.R.K. 
Irvine, Inc. v. Landon, 699 F.2d 1006 (9th Cir. 1983); Stewart Infra-Red Commissary of Massachusetts, Inc. v. 
Coomey, 66 1 F.2d 1 (1" Cir. 198 1). A labor certification is an integral part of this petition, but the issuance of a 
Form ETA 750 does not mandate the approval of the relating petition. To be eligible for approval, a beneficiary 
must have all the education, training, and experience specified on the labor certification as of the petition's 
priority date. 8 C.F.R. 3 103.2(bX1), (12). See Matter of Wing's Tea House, 16 I&N Dec. 158, 159 (Acting 
Reg. Comm. 1977); Matter ofKatigbak, 14 I. & N. Dec. 45,49 (Reg. Comm. 1971). 
On the Form ETA 750, the "job offer" position description provides: 

5 Further, counsel provided that the petitioner's tax returns were consolidated with the returns of a holding 
company, and might not be available to the trustee who was operating the company. 

Subsequent to filing the petitioner's appeal, counsel requested an additional time period to supplement the 
record with additional documents related to the sale of the petitioner's assets. On May 9, 2007, the AAO 
faxed counsel to allow him an additional opportunity to provide documentation as requested on Form I-290B 
and in his subsequent request. Counsel responded that he did not file an additional brief as he did not receive 
a response to his 60-day letter request, and "therefore had no right to file a late brief." 
7 See Matter of Soriano, 19 I&N Dec. 764 (BIA 1 988). 
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Set up filling machines, set up codes, set up and repair cap machine, wash and label machine 
and change parts as needed. Provide standard maintenance for operating machinery. Tirelli 
(filling) Oden (filling) Simplex (filling). 

The job offered listed that the position required prior experience of: two years in the job offered, machinery 
maintenance worker, or two years in the related occupation of an industrial worker. The petitioner did not list 
any other special requirements. 

On the Form ETA 750, the beneficiary listed his relevant experience as: (1) USA Labs, Inc., from December 
1999 to present, machinery maintenance worker, 40 hours per week; (2) Tyson Foods, Buena Vista, GA, from 
May 1994 to "present,"sanitation general, 40 hours per week; and (3) Cagles, Inc., Mountain Valley, GA, from 
October 1994 to May 1995, deboning chickens, 40 hours per week. 

A beneficiary is required to document prior experience in accordance with 8 C.F.R. 5 204.5(1)(3), which provides: 

(ii) Other documentation- 

(A) General. Any requirements of training or experience for skilled workers, 
professionals, or other workers must be supported by letters from trainers or employers 
giving the name, address, and title of the trainer or employer, and a description of the 
training received or the experience of the alien. 

(B) Skilled workers. If the petition is for a skilled worker, the petition must be 
accompanied by evidence that the alien meets the educational, training or experience, 
and any other requirements of the individual labor certification, meets the requirements 
for Schedule A designation, or meets the requirements for the Labor Market Information 
Pilot Program occupation designation. The minimum requirements for this 
classification are at least two years of training or experience. 

To document the beneficiary's experience, the petitioner submitted the following letter: 

Letter f r o m  position and employer unknown, undated; 
Position title: not listed; 
Dates of employment: for "two years" from November 15, 1988 to January 3 1, 1990; 
Description of duties: "worked at the mechanic shop named El Gran Jefe." 

The letter fails to identify the beneficiary's job title, and whether he was employed on a full-time, or a part- 
time basis. Further, it is unclear who the author of the letter was, and his capacity to know and attest to the 
beneficiary's former employment. Additionally, we note that the experience verified was not listed on Form 
ETA 750. See Matter of Leung, 16 I&N Dec. 2530 (BIA 1976), where the Board's dicta notes that the 
beneficiary's experience, without such fact certified by DOL on the beneficiary's Form ETA 750B lessens the 
credibility of the evidence and facts asserted. It is incumbent on the petitioner to resolve any inconsistencies 
in the record by independent objective evidence, and attempts to explain or reconcile such inconsistencies, 
absent competent objective evidence pointing to where the truth, in fact, lies, will not suffice. Matter of Ho, 
19 I&N Dec. 582,, 591-592 (BIA 1988). Doubt cast on any aspect of the petitioner's proof may, of course, 
lead to a reevaluation of the reliability and sufficiency of the remaining evidence offered in support of the visa 
petition. Id. at 591. 
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While the beneficiary had other prior experience listed on Form ETA 750B, the petitioner did not submit any 
documentation to verify those prior positions. Accordingly, the petitioner has failed to establish that the 
beneficiary met the qualifications of the certified Form ETA 750. 

Based on the foregoing, the petitioner has failed to establish that it has the ability to pay the beneficiary the 
required wage from the priority date until the time of adjustment. Further, the petitioner has failed to 
establish that the beneficiary met the requirements of the certified ETA 750. Accordingly, the petition will be 
denied for the above stated reasons, with each considered as an independent and alternative basis for denial. 
In visa petition proceedings, the burden of proving eligibility for the benefit sought remains entirely with the 
petitioner. Section 291 of the Act, 8 U.S.C. $ 1361. Here, that burden has not been met. 

ORDER: The appeal is dismissed. 


