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DISCUSSION: The preference visa petition was denied by the Director, Nebraska Service Center, and is
now before the Administrative Appeals Office (AAO) on appeal. The appeal will be rejected pursuant to 8
C.FR.§103.3(@)Q2)V)A).

The petitioner is a distributor of fitness equipment. It seeks to employ the beneficiary as an electrician
repairer. The director determined that the petitioner had not established that the petition requires less than
two years of training or experience and, therefore, that the beneficiary cannot be found qualified for
classification as an unskilled worker. The director denied the petition accordingly.

The Form G-28, Entry of Appearance as Attorney or Representative, submitted to the record indicates that the
beneficiary retained counsel in connection with the Form 1-140 petition. No Form G-28 was submitted signed by
both counsel and the petitioner’s authorized representative. United States Citizenship and Immigration Services’
(USCIS) regulations specifically prohibit a beneficiary of a visa petition, or a representative acting on a
beneficiary’s behalf, from filing an appeal. 8 C.F.R. § 103.3(a)(1)(111)(B). As the appeal was not properly filed,
it will be rejected. 8 C.F.R. § 103.3(a)(2)(v)(A)(1). ' A courtesy copy of this decision will be provided to the
beneficiary’s counsel.

ORDER: The appeal is rejected as improperly filed.

! On Part 2. g. of the Form 1-140, the petitioner indicated that it was filing the petition for an unskilled worker.
Section 203(b)(3)(A)(iii) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1153(b)(3)(A)(iii),
provides for the granting of preference classification to other qualified immigrants who are capable, at the time of
petitioning for classification under this paragraph, of performing unskilled labor, not of a temporary or seasonal
nature, for which qualified workers are not available in the United States. Section 203(b)(3)(A)(i) of the Act, 8
U.S.C. § 1153(b)(3)(AX(1), provides for the granting of preference classification to qualified immigrants who
are capable, at the time of petitioning for classification under this paragraph, of performing skilled labor
(requiring at least two years training or experience), not of a temporary nature, for which qualified workers
are not available in the United States. The regulation at 8 C.F.R. 204.5(i) provides in pertinent part:

(4) Differentiating between skilled and other workers. The determination of whether a worker
is a skilled or other worker will be based on the requirements of training and/or experience
placed on the job by the prospective employer, as certified by the Department of Labor.

In this case, the ETA Form 750, Application for Alien Employment Certification, indicates that the proffered
position requires 8 years of grade school and two years of experience in the proffered position. However, the
petitioner requested the unskilled worker classification on the Form I-140. There is no provision in statute or
regulation that compels United States Citizenship and Immigration Services (USCIS) to readjudicate a
petition under a different visa classification in response to a petitioner’s request to change it, once the decision
has been rendered. A petitioner may not make material changes to a petition in an effort to make a deficient
petition conform to USCIS requirements. See Matter of Izummi, 22 1&N Dec. 169, 176 (Assoc. Comm.
1988).



