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DISCUSSION: The preference visa petition was denied by the Director, Vermont Service Center, and is
now before the Administrative Appeals Office (AAO) on appeal. The appeal will be rejected.’

The record of proceeding contains a properly executed Form G-28 signed by the beneficiary of the petition and
his counse]_ CIS regulations specifically prohibit a beneficiary of a visa petition, or a

representative acting on a beneficiary’s behalf, from filing an appeal. 8 C.F.R. § 103.3(a)(1)(iii))(B). The
beneficiary is not an affected party entitled to file an appeal. Therefore, the petitioner will be considered self-
represented. A courtesy copy of the decision will be forwarded to new counsel since he filed the appeal. It is
noted that an appeal filed by a person or entity not entitled to file it must be rejected as improperly filed. 8 C.F.R.
103.3(a)(2)(v)(A). For thls reason, the appeal must be rejected.

Section 203(b)(3)(A)(i) of the Act, 8 U.S.C. § 1153(b)(3)(A)(i), provides for the granting of preference
classification to qualified immigrants who are capable, at the time of petitioning for classification under this
paragraph, of performing skilled labor (requiring at least two years training or experience), not of a temporary
nature, for which qualified workers are not available in the United States.

The petitioner is a restaurant. It seeks to employ the beneficiary permanently in the United States as a foreign
food specialty cook. The director determined that the petitioner did not respond to a request for evidence. The
director denied the petition accordingly.

On the appeal form counsel indicated that a brief or additional evidence would be submitted within 30 days. The
record does not contain the brief or any additional evidence. Subsequently, this office sent a fax to counsel,

' In addition to being rejected as abandoned, the appeal could also have been summarily dismissed. On the
appeal Form I-290B in the section reserved for the basis of the appeal, counsel inserted:

Lack of Notice: Neither Attorney nor petitioner ever received any RFE relating to the I-140.
See attached letters.

It is noted that counsel submitted a printout from the U.S. Citizenship and Immigration Services website that
states that that “our last written notice in this case was returned as undeliverable by the post office on August 30,
2005.” The address on the request for evidence was identical to that given for the petitioner on the Form I-140.

Counsel's statement on appeal contains no specific assignment of error. Alleging that the director erred in some
unspecified way is an insufficient basis for an appeal.

The regulation at 8§ C.F.R. § 103.3(a)(1)}(v) states, in pertinent part: “An officer to whom an appeal is taken shall
summarily dismiss any appeal when the party concerned fails to identify specifically any erroneous conclusion of
law or statement of fact for the appeal.”

Counsel has failed to identify specifically an erroneous conclusion of law or a statement of fact as a basis for the
appeal and the appeal could have been summarily dismissed. In addition, counsel has failed to ask that the
request for evidence be resent to himself and the petitioner (even though he determined that the request for
evidence was returned to CIS as undeliverable before he filed the appeal) or to provide any additional evidence on
motion to the director or on appeal to the AAO that would clarify the issues presented in the director’s request for
evidence.
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inquiring after the promised brief or evidence. In response to the fax, counsel stated that he did not file a brief or
evidence in support of the appeal. The regulation at 8 C.F.R. § 103.2(b)(15) provides that:

A denial due to abandonment may not be appealed but an applicant or petitioner may file a
motion to reopen under § 103.5. Withdrawal or denial due to abandonment does not preclude
the filing of a new application or petition with a new fee. However, the priority or processing
date of a withdrawn or abandoned application or petition may not be applied to a later
application [or] petition. Withdrawal or denial due to abandonment shall not itself affect the
new proceeding; but the facts and circumstances surrounding the prior application or petition
shall otherwise be material to the new application or petition. (Emphasis added.)

In this matter, the director’s decision to deny the petition was based on the lack of response from the petitioner.
As such the denial was based on the abandonment of the petition> As set forth above, a denial due to
abandonment may not be appealed. For this additional reason, the appeal must be rejected.

ORDER: The appeal is rejected.

? It is noted that counsel submitted a U.S. Postal Service certified mail receipt, dated October 14, 2005.
However the letter accompanying the receipt contains information regarding a response to a request for
evidence concerning Form 1-765, EAC 03-058-56062, and not to the request for evidence concerning the
Form I-140, Immigrant Petition for Alien Worker.




