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DISCUSSION: The preference visa petition was denied by the Director, Texas Service Center. The
Administrative Appeals Office (AAO) dismissed a subsequent appeal. The matter is now before the AAO on a
motion to reopen and reconsider. The motion will be granted, the previous decision of the AAO will be
withdrawn, and the petition will be approved.

The petitioner is a Thai food restaurant. It seeks to employ the beneficiary permanently in the United States
as a Thai specialty cook. As required by statute, a Form ETA 9089, Application for Permanent Employment
Certification approved by the Department of Labor, accompanied the petition. The director determined that
the petitioner had not established that it had the continuing ability to pay the beneficiary the proffered wage
beginning on the priority date of the visa petition and denied the petition accordingly. The AAO concurred
with the director’s decision on appeal.

The regulation at 8 C.F.R. § 103.5(a)(2) states in pertinent part:

Requirements for motion to reopen. A motion to reopen must state the new facts to be provided
in the reopened proceeding and be supported by aftidavits or other documentary evidence. . . .

The regulation at 8 C.F.R. § 103.2(a)(3) states:

Requirements for motion to reconsider. A motion to reconsider must state the reasons for
reconsideration and be supported by any pertinent precedent decisions to establish that the
decision was based on an incorrect application of law or [Citizenship and Immigration Services
(CIS)] policy. A motion to reconsider a decision on an application or petition must, when filed,
also establish that the decision was incorrect based on the evidence of record at the time of the
imitial decision.

In this case, counsel contends that the submussion of new evidence with the motion demonstrates that the
petitioner had sufficient funds to pay the proffered wage.

The record shows that the motion is properly filed and timely. The procedural history in this case is documented
by the record and incorporated into this decision. Further elaboration of the procedural history will be made only
as necessary.

As set forth in the AAO’s October 25, 2007 dismissal, the single issue in this case is whether or not the
petitioner has the ability to pay the proffered wage as of the priority date and continuing until the beneficiary
obtains lawful permanent residence.

Section 203(b)(3)(A)(1) of the Act, 8 U.S.C. § 1153(b)(3)(A)(1), provides for the granting of preference
classification to qualified immigrants who are capable, at the time of petitioning for classification under this
paragraph, of performing skilled labor (requiring at least two years training or experience), not of a temporary
or seasonal nature, for which qualified workers are not available in the United States.

The regulation at 8 C.F.R. § 204.5(g)(2) states, in pertinent part:

Ability of prospective employer to pay wage. Any petition filed by or for an empioyment-
based immigrant which requires an offer of employment must be accompanied by evidence
that the prospective United States employer has the ability to pay the proffered wage. The
petitioner must demonstrate this ability at the time the priority date is established and
continuing until the beneficiary obtains lawful permanent residence. Evidence of this ability
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shall be either in the form of copies of annual reports, federal tax retumns, or audited financial
statements. In a case where the prospective United States employer employs 100 or more
workers, the director may accept a statement from a financial officer of the organization
which establishes the prospective employer’s ability to pay the proffered wage. In
appropriate cases, additional evidence, such as profit/loss statements, bank account records,
or personnel records, may be submitted by the petitioner or requested by [Citizenship and
Immigration Services (CIS)].

The petitioner must demonstrate the continuing ability to pay the proffered wage beginning on the priority
date, which is the date the Form ETA 9089 was accepted for processing by any office within the employment
system of the Department of Labor. See 8 CFR § 204.5(d). The priority date in the instant petition is May 1,
2006. The proffered wage as stated on the Form ETA 9089 is $13.14 per hour or $27,331.20 annually.

The AAO considers all pertinent evidence in the record, including new evidence properly submitted. Relevant
evidence submitted on motion includes counsel’s brief, copies of previously submitted documentation, a copy of
the petitioner’s 2006 Form 1065, U.S. Return of Partnership Income, and a copy of an Internal Revenue Service
(IRS) record of account. The record does not contain any other evidence relevant to the petitioner’s ability to pay
the proffered wage.

The petitioner’s 2006 Form 1065 reflects an ordinary income from Schedule K of $30,802 and net current
assets of -$19,040.

The IRS record of account corroborates the information provided on the petitioner’s 2006 Form 1065 tax
return.

On motion, counsel states:

The Administrative Appeals Office (AAQO) should grant petitioner’s motion to
reopen/reconsider the October 25, 2007 decision to deny petitioner’s appeal from the Texas
Service Center’s October 25, 2006 denial of the immigrant petition for a skilled alien worker
based upon an approved permanent labor certification application filed on May 1, 2006 as:
(1) evidence of ability to pay acceptable to U.S.C.LS., including petitioner’s 2006 U.S.
Return of Partnership Income (Form 1065) for the year ending December 31, 2006, was
unavailable when the appeal was filed on November 24, 2006 and: (2) petitioner’s 2006
U.S. Return of Partnership Income reported net income of $64,037.00 and is new and
material evidence that is probative on the issue of ability to pay the proffered wage of $13.14
per hour or $27,331.20 annually as of the priority date of May 1, 2006. Based upon this new
evidence, the AAQ should reconsider its prior decision to deny.

The petitioner must establish that its job offer to the beneficiary is a realistic one. Because the filing of an ETA
9089 labor certification application establishes a priority date for any immigrant petition later based on the ETA
9089, the petitioner must establish that the job offer was realistic as of the priority date and that the offer remained
realistic for each year thereafter, until the beneficiary obtains lawful permanent residence. The petitioner’s ability
to pay the proffered wage 1s an essential element in evaluating whether a job offer is realistic. See Matter of
Great Wall, 16 I&N Dec. 142 (Acting Reg. Comm. 1977). See also 8 CF.R. § 204.5(g)(2). In evaluating
whether a job offer is realistic, CIS requires the petitioner to demonstrate financial resources sufficient to pay the
beneficiary’s proffered wages, although the totality of the circumstances affecting the petitioning business will be
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considered if the evidence warrants such consideration. See Matter of Sonegawa, 12 I&N Dec. 612 (Reg. Comm.
1967).

In determining the petitioner’s ability to pay the proffered wage, CIS will first examine whether the petitioner
employed the beneficiary at the time the priority date was established. If the petitioner establishes by
documentary evidence that it employed the beneficiary at a salary equal to or greater than the proffered wage,
this evidence will be considered prima facie proof of the petitioner’s ability to pay the proffered wage. In the
instant case, on the Form ETA 9089 Part K, signed by the beneficiary on September 27, 2006, the beneficiary
does not claim the petitioner as a past or present employer. In addition, the petitioner has acknowledged that
it has not employed the beneficiary in the past or present. Therefore, the petitioner is obligated to establish
that it had sufficient funds to pay the entire proffered wage of $27,331.20 in 2006, at the priority date.

As an alternative means of determining the petitioner’s ability to pay the proffered wage, CIS will next
examine the petitioner’s net income figure as reflected on the petitioner’s federal income tax return, without
consideration of depreciation or other expenses. Reliance on federal income tax returns as a basis for
determining a petitioner’s ability to pay the proffered wage is well established by federal case law. See Elatos
Restaurant Corp. v. Sava, 632 F. Supp. 1049, 1054 (S.D.N.Y. 1986) (citing Tongatapu Woodcraft Hawaii, Ltd. v.
Feldman, 736 F.2d 1305 (9™ Cir. 1984)); see also Chi-Feng Chang v. Thornburgh, 719 F. Supp. 532 (N.D. Tex.
1989); K.C.P. Food Co., Inc. v. Sava, 623 F.Supp. 1080 (S.D.N.Y. 1985); Ubeda v. Palmer, 539 F. Supp. 647
(N.D. 1lL. 1982), aff’d., 703 F.2d 571 (7" Cir. 1983). In K.C.P. Food Co., Inc., the court held that CIS had
properly relied on the petitioner’s net income figure, as stated on the petitioner’s corporate income tax returms,
rather than the petitioner’s gross income. 623 F.Supp at 1084. The court specifically rejected the argument that
CIS should have considered income before expenses were paid rather than net income. Finally, there is no
precedent that would allow the petitioner to add back to net cash the depreciation expense charged for the year.
See Elatos Restaurant Corp., 632 F. Supp. at 1054. The court in Chi-Feng Chang further noted:

Plaintiffs also contend the depreciation amounts on the 1985 and 1986 returns are non-cash
deductions. Plaintiffs thus request that the court sua sponte add back to net cash the
depreciation expense charged for the year. Plaintiffs cite no legal authority for this
proposition. This argument has likewise been presented before and rejected. See Elatos, 632
F. Supp. at 1054. [CIS] and judicial precedent support the use of tax returns and the net
income figures in determining petitioner’s ability to pay. Plaintiffs’ argument that these
figures should be revised by the court by adding back depreciation is without support.

(Emphasis in original.) Chi-Feng Chang, 719 F. Supp. at 537.

The petitioner is a limited hability company (LLC). A LLC is an entity formed under state law by filing
articles of organization. An LLC may be classified for federal income tax purposes as if it were a sole
proprietorship, a partnership or a corporation. If the LLC has only one owner, it will automatically be treated
as a sole proprietorship unless an election is made to be treated as a corporation. If the LL.C has two or more
owners, it will automatically be considered to be a partnership unless an election is made to be treated as a
corporation. If the LLC does not elect its classification, a default classification of partnership (multi-member
LLC) or disregarded entity (taxed as if it were a sole proprietorship) will apply. See 26 C.F.R. § 301.7701-3.

The election referred to is made using IRS Form 8832, Entity Classification Election. In the instant case, the
petitioner, an LLC formed under the New York law, is considered to be a partnership for federal tax purposes.

For a partnership, where a partnership’s income is exclusively from a trade or business, CIS considers net
mcome to be the figure shown on Line 22 of the Form 1065, U.S. Partnership Income Tax Return. However,
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where a partnership has income, credits, deductions or other adjustments from sources other than a trade or
business, they are reported on Schedule K. If the Schedule K has relevant entries for additional income or
additional credits, deductions or other adjustments, net income is found on page 4 of IRS Form 1065 at line 1 of
the Analysis of Net Income (Loss) of Schedule K. See Instructions for Form 1065, at
http://www .irs.gov/pub/irs-pdf/i1065.pdf (accessed November 21, 2008). In the instant case, the petitioner’s
2006 Schedule K has relevant entries for additional income and deductions and, therefore, its net income is found
on line 1 of the Analysis of Net Income (Loss) of Schedule K. The petitioner’s net income in 2006 was $30,802.
The petitioner could have paid the proffered wage of $27,331.20 from its net income in 2006. Therefore, the
petitioner has established its ability to pay the proffered at the priority date of May 1, 2006.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361.
The petitioner has sustained that burden. Accordingly, the previous decision of the AAO will be withdrawn, and
the petition will be approved.

ORDER: The AAO’s decision of October 25, 2007 is withdrawn. The petition is approved.



