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DISCUSSION: The preference visa petition was denied by the Director, California Service Center. The
appeal was subsequently dismissed by the Administrative Appeals Office (AAO). The petitioner has filed a
motion to reconsider. It will be rejected as untimely filed pursuant to 8 C.F.R. § 103.5(2)(1)(i1).

The record indicates that the director denied the petition on August 16, 2005. The AAO dismissed the appeal on
February 13, 2007. The petitioner subsequently filed a motion to reconsider directly with the AAO, which the
AAO received on March 14, 2007. The cover letter indicates that the motion was submitted with a check for
$110. The regulation at 8 C.F.R. 103.5(a)(1)(iii)(E) provides that a motion to reopen or reconsider should be
submitted to the office maintaining the record upon which the unfavorable decision was made for forwarding to
the official having jurisdiction. In this matter, that office is the California Service Center. Pursuant to 8 C.F.R.
§ 103.7(a)(2)(b)(2007), the amount of the fee for a motion to reopen or reconsider in March 2007 was $385. This
fee was effective as of September 28, 2005, more than one year and five months before the motion was filed.
70 Fed. Reg. 50954-01 (Aug. 29, 2005). Thus, the AAO forwarded the motion to the California Service Center,
which rejected the motion for failure to submit the required fee.

The petitioner subsequently refiled the motion to reconsider with the correct fee at the California Service Center,
which received it on April 13, 2007.

The regulation at 8 C.F.R. § 103.2(a)(7)(1) requires Citizenship and Immigration Services (CIS) to reject any
petition or application filed with the incorrect filing fee. Likewise, filings that are rejected because they are
submitted with incorrect filing fees do not retain filing dates. Id. Therefore, in this matter, the motion was
properly filed on April 13, 2007.

The regulation at 8 C.F.R. § 103.5(a)(i) provides, in pertinent part:

Any motion to reconsider an action by the Service filed by an applicant or petitioner must be
filed within 30 days of the decision that the motion seeks to reconsider. Any motion to reopen a
proceeding before the Service filed by an applicant or petitioner, must be filed within 30 days of
the decision that the motion seeks to reopen, except that failure to file before this period expires,
may be excused in the discretion of the Service where it is demonstrated that the delay was
reasonable and was beyond the control of the applicant or petitioner.

In accordance with 8 C.F.R. § 103.5a(b), a motion must be submitted within 33 days if the decision was served by
mail. Service records reveal that the AAO’s notice was mailed to the petitioner at its address of record and to
counsel at his address of record. The petitioner has not demonstrated that it or counsel advised the AAO of any
change of address. The petitioner was on notice from the regulations and the above cited Federal Register notice
that the petition should be filed with the Service Center and that the current fee was $385. As such, the petitioner
has not demonstrated that the failure to file a timely motion was beyond its control or due to CIS error.

The appeal was dismissed on February 13, 2007. The deadline for submitting a properly filed motion to
reconsider was March 19, 2007 (33 days). CIS has no authority to accept an untimely motion to reconsider.
Even if we were to consider the filing a motion to reopen, the petitioner has not demonstrated that the delay
was reasonable and beyond his control.
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ORDER: The motion to reconsider is rejected as untimely filed.




