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INSTRUCTIONS:
This is the decision in your case. All documents have been returned to the office which originally decided your case.
Any further inquiry must be made to that office.

If you believe the law was inappropriately applied or the analysis used in reaching the decision was inconsistent with the
information provided or with precedent decisions, you may file a motion to reconsider. Such a motion must state the
reasons for reconsideration and be supported by any pertinent precedent decisions. Any motion to reconsider must be
filed within 30 days of the decision that the motion seeks to reconsider, as required under 8 C.F.R. 103.5(a)(1)(i).

If you have new or additional information which you wish to have considered, you may file a motion to reopen. Such a
motion must state the new facts to be proved at the reopened proceeding and be supported by affidavits or other
documentary evidence. Any motion to reopen must be filed within 30 days of the decision that the motion seeks to
reopen, except that failure to file before this period expires may be excused in the discretion of the Service where it is
demonstrated that the delay was reasonable and beyond the control of the applicant or petitioner. Id.

Any motion must be filed with the office which originally decided your case along with a fee of $110 as required under
8 C.F.R. 103.7.
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DISCUSSION: The preference immigrant visa petition was denied by the Director, Texas
Service Center and is now before the Associate Commissioner for Examinations on appeal. The
case will be remanded for further consideration.

The petitioner seeks classification as an alien entrepreneur pursuant to § 203(b)(5) of the
Immigration and Nationality Act (the Act), 8 U.S.C. 1153(b)(5).

The director determined that the petitioner had failed to demonstrate that he had established a new
commercial enterprise.

On appeal, counsel notes that while the enterprise does not qualify as “new,” the petitioner
established a new commercial enterprise by expanding the net worth of an existing enterprise by
more than 40 percent pursuant to 8 C.F.R. 204.6(h)(3).

Section 203(b)(5)(A) of the Act provides classification to qualified immigrants seeking to enter the
United States for the purpose of engaging in a new commercial enterprise:

(1) which the alien has established,

(i) in which such alien has invested (after the date of the enactment of the
Immigration Act of 1990) or, is actively in the process of investing, capital in an
amount not less than the amount specified in subparagraph (C), and

(ii1)  which will benefit the United States economy and create full-time
employment for not fewer than 10 United States citizens or aliens lawfully
admitted for permanent residence or other immigrants lawfully authorized to be
employed in the United States (other than the immigrant and the immigrant's
spouse, sons, or daughters).

Section 203(b)(5)(A)(i) of the Act states, in pertinent part, that: "Visas shall be made available
. . . to qualified immigrants seeking to enter the United States for the purpose of engaging in a

new commercial enterprise . . . which the alien has established . . . ." (Emphasis added.)

8 C.F.R. 204.6(h) states that the establishment of a new commercial enterprise may consist of
the following:

(1) The creation of an original business;

(2) The purchase of an existing business and simultaneous or subsequent
restructuring or reorganization such that a new commercial enterprise results; or

(3) The expansion of an existing business through the investment of the required
amount, so that a substantial change in the net worth or number of employees



results from the investment of capital. Substantial change means a 40 percent
increase either in the net worth, or in the number of employees, so that the new
net worth, or number of employees amounts to at least 140 percent of the pre-
expansion net worth or number of employees. Establishment of a new
commercial enterprise in this manner does not exempt the petitioner from the
requirements of 8 CFR 204.6(j)(2) and (3) relating to the required amount of
capital investment and the creation of full-time employment for ten qualifying
employees. In the case of a capital investment in a troubled business,
employment creation may meet the criteria set forth in 8 CFR 204.6(j)(4)(ii).

8 C.F.R. 204.6(e) states that:
New means established after November 29, 1990.

According to the plain language of section 203(b)(5)(A)(i) of the Act, a petitioner must show
that he is seeking to enter the United States for the purpose of engaging in a new commercial
enterprise that he has established. The alleged new commercial enterprise at issue here is
United Deli Services, Inc., which was established in 1989.

In the notice of intent to deny and the final denial, the director simply states that because the
new commercial enterprise was established in 1989, the petitioner is statutorily ineligible. As
quoted above, however, a petitioner may also establish a new commercial enterprise by
restructuring, reorganizing, or expanding an existing business.

As the director failed to consider whether the petitioner might have established a new
commercial enterprise in one of the qualifying manners other than the creation of an original
business, the case is remanded for reconsideration of this issue and any other issue which may
arise should the director find the petitioner did, in fact, establish a new commercial enterprise.

ORDER: The petition is remanded to the director for further action in accordance with the
foregoing.



