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DISCUSSION. The preference visa petltron was denied by the Director, California Servrce Center; -
" and i$ now before the Assoclate Comrmsswner for Examinations on appeal The appeal will be
' dlsrmssed. : :

"The peuuoner seeks classrﬁcatlon as an alien entreprenem- pursuant to section 203(b)(5) of the
- Immigration and Natlonahty Act (the Act) 8 US.C. 1153()(5).

The d1rector determlned that the petitioner had failed to- demonstrate a quahfymg mvesl:ment of
lawfully ‘obtained funds or that he would create the necessary employment. The director also

. included a section discussing the establishment of the new. commercial enterpnse but did not -
specifically state that the petltloner had not founded anew corporahon

On appeal, counsel challenges the drrector s purported conclusmn that the petrnoner had not

- established a new commercial enterprise. The pehtloner resubmits the voluminous documentation

- - reflecting that the petitioner. incorporated an entity in March 1999. As stated above, the director |
does not appear to have dlsputed that the petitioner founded a new corporation. Regardless, section
203(b)(5) of the Act no longer requn'es that the petrtloner personally establish the new commercial

_ enterpnse

In addition, counsel argues that the petitioner invested the necessary funds a11 of Whlch were
lawfully obtained and placed at risk, and that the petmoner has already created more than ten jobs. .
These arguments will be addressed below Lo .

, Sectlon 203(b)(5)A) of the Act prov1des class:ﬁcahon to quahﬁed nnrmgrants seekmg to enter the
United States for the puipose of engagmg in a new commercral enterpnse '

(1) in whlch such ahen has mvested (after the date of the enaetment of the
* Immigration Act.of 1990) or, is actively in the process of investing, capital in an
_ amount not less than the a:mount spe01ﬁed in subparagraph ©, and : '

(u) Whlch will beneﬁt the United States economy and create full-time employment

for not fewer than 10 United States citizens or aliens lawfully admitted -for
permanent residence or other immigrants lawfully authorized to be employed in the .
United States (other than the 1mmrgrant and the nmmgrant’s spouse sons, or .
: daughters) : . ‘

‘The record 1nd1cates that the petnmn is based on an mvestment in a business
- (the Corporation) not-located in a-targeted employment area for which the required amount of

capital invested has been adJusted downward. Thus, the required amount of caprtal in this case is
$1,000,000. L . .

' 'I'he nature of the new commercial enterprise’s on- oing commercial activity is unclear. On'the -

 petition, the petitioner indicated that hould provide residential and commercial -
design services, sell decoration materials, and engage in real estate investment. On the company’s. '

“Form SS-4, application for an employer’s identification number, the petitioner indicated thatﬁ
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ould .engage in 1mport and export activities as.well as other mvestmen:ts On- the
Statement by Domestic Stock Corporation, the petitioner indicated that_would
operate as a residential and commercial interior design business, including the sale of wallpaper and
carpets_}emﬁcate of Liability Insurance indicates that the company’s employees
-will work on clothing manufacture, in sales, and as clerical employees The company’s use permit

indicates that the company will be involved with the sale of home- ﬁnmshmg materials, fabric, and =

wallpaper. On its tax returns; dicates that it is involved with the ranufacture and
sale of draperies and real estate. ease indicates that the company will engage in
import and export activities as well as the sale of home furnishing materials. The unaudited income
- statement for the seven-month penod ending September 30, 2000 reflects $502,511in drapery sales.
- The business plan subnntted in response. to. the dlrector s request for additional documentation,
,asserts . - ,

_JSA engages in real estate mvestments real estate mtenor desrgn,=

remodeling, includfing] wirdow covering, wallpaper, carpet, tile, wood floor, real

- estafe purchase [and,] after ‘making some improvements, then sell in real estate-
market, or make a new plan, get city permit and develop a couple [oﬂ new house[s] -
or planned units developments to earn proﬁt Since our investment, we have already
purchased five real estates [src] propertres in Southern Cahforma

' - The business plan calls for a des1gn department an operation department a sales department, an

o design matenals

administration and accounting department, and an investment department. The organizational chart
reflects that eight of the ten positions are wrthm the design, operation, and sales departments. Yet,
as will be discussed in more detail below, the overwhelming majority’ of the -voluminous
. documentation in the record relates to real estate investments, contracts for the development of these
properties with non-employees of] nd the resale of those propertles .Only on
_appeal has the pétitioner subrmtted any evrdence engages in the sale of interior

INVES’.I".MZENT OF CAPITAL
8 C F. R 204. 6(e) states in pertment part, that:

Capztal means cash eqmpment, mventory, other tang1ble property, cash

- equivalents, and mdebtedness secured by assets owned by the alien entrepreneur,
-provided the alien entrepreneur is: personally and primarily liable and that the
assets of the new commercial enterprise upon whlch the petmon 18 based are not
used to secure any of the 1ndebtedness '

* S *

" Invest means to contribute capltal A contribution of capltal in exchange for a
: note bond convertible debt, obhgatlon or any other debt arrangement between-
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the alien entrepreneur and the new commerclal enterpnse does not constitute a
- contribution of capital for the purposes of th;ls part. :

8 C.FR. 204 6(]) states, in perunent part that

2 To show that the petltloner has mvested or is actlvely in the process of

investing the required amount of capital, the petition must be accompanied by

* evidence that the petitioner has placed the required amount of capital at risk for
the purpose of generating a return on the capital placed at risk. Evidence of mere

intent to- invest, or of prospective investment arrangements entailing no present
commitment, will not suffice to show that the petitioner is actively in the process

" of investing. . The alien must show actual commitment of the required amount of I
caprtal Such evidence may mclude but need not be hmrted to: '

' 3] Bank statement(s) showmg amount(s) deposrted in Umted States business
' account(s) for the enterpnse, .

(11) Evidence of assets which have been purchased for use in the Umted States
enterprise,. including invoices; sales receipts; and purchase contracts containing
sufficient information. to identify such assets, their purchase costs, date of
purchase, and purchasmg entlty, : : :

(111) Evidence of property transferred ﬁom abroad for use in the United States
enterprise, including United States Customs Service commercial entry documents,
bills of lading and transit insurance policies containing ownership information and
sufficient information to 1dent1fy the prop erty and to 1nd1cate the fa1r market value
-of such property; - o o

(iv) Ev1dence of monies transferred or commrtted to be transferred to the new -
commercial enterprise in exchange for shares: of stock (voting or. nonvoting,
common or preferred). Such stock may not include terms requrrmg the new
commercial enterprise to redeem itat the holder s request or

) Evidence of any loan or mortgage agreement promissory note, security
agreement, or other evidence of borrowmg which is secured by assets of the -
 petitioner, other-than those of the niew commercial enterpnse and for which the -
petltloner is personally and pnmanly hable '
In support of the petltlon the. petmoner subrmtted the followrng

1. Wire transfer rece1pts documentmg the transfer of $1,000, 000 to the petrtloner 5 U S.
account at Ch1na Trust Ba;nk, _

2. A money transfer order requestm the transfer of $1 000 630 78 from account number
o Citibank account nmb_ﬂso belonging to the petitioner.
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3. Statements from the petltroner s Cltloank account inumber H reﬂectmg a
March 19, 1999 deposit of $1,000,630.78 and wrthdrawals o 10,0 0 on March 26,
1999 and $790, 000 on Aprﬂ 6, 1999 ' - : ‘

4. A statement ﬁ‘om General Bank reﬂectmg a corporate account opened on March 26
- 1999 w1th $200, OOO

' 5 A statement ffom General Bank reﬂectmg a corporate account opened on March 26 -
’ . 1999 w1th $10,000. A

6. An Apﬂl 6 1999 letter from Citibank reﬂectmg the followmg corporate accounts |
opened in April 1999: a checking account with $10,000, a money market account: with
$480 OOO and three certificates of deposit totaling $300, 000 .

7. A corporate notice of transaction regardmg an offenng of $1,000, 000 dated May 10,
1999 ‘

8. A stock ledger and stock ceruﬁcate reﬂectmg the petltroner S purchase of 10 000_
shares for $1,000,000. :

- 9. Closing 'st_atements 'for“, urchase of property-and the Subsequent sale |
- of some of these properties. Specific lyﬂurchased 49 Foxhill for

$284,000 on February 25, 2000 and sold that erty for $341,500 on May 30, 2000. -
I - pmhased*ror $264,000 on Febgay

16. 2000 and sold that propertv for $325,000 on August 11, 2000. Fmally“
_purchased“r $306,500 on September 25, 2000 and sold
that property for $320 000 on December 8 2000.

" 10. Official Bank checks 1ssued by Citibank on ‘behalf’

to the title and
©SCIOW compames conductlng the property- transactlons descnbed above. '

'11 Tavoices and contracts for the development of these propertles “The record does not-

reflect that companies who performed these serv1ces are wholly owned subs1d1anes of
oy | 12 Documentauon regardmg the development some of which -
was financed through loans securéd by the property, an asset Hung

Yin Construction is the contractor for the construction,

13, Documentatlon regardmg—nvestment in

‘ including business loans’ secured by this property. - The nature of this investment,
development -or otherwrse is not clear. The record. does - ‘not contain a - constructlon
. contract o evrdence of i 1mprovements rendered b-mployees
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On June 28, 2001, the director requested additional documentation of the petitioner’s investment,
including invoices and other documentation relating to the purchase of all assets for the new
commercial enterprise. In response, the petitioner submitted some of the previously’ submitted
documentation, a chart depicting the flow of money from the petitioner to the new commercial
entexpnse NUMErous recent bank statements for counts at General Bank, First
anwa Bank. Finally, the petitioner submitted the closing statement for -
WhICh purchased for $225,000 on March 1, 2001, a loan
secure at property. for $135,000, and a contract for the development of this property with
and Associates. The petltloner did not respond wnh any new ev1dence of the -
purchase of assets relatlng to mtenor des1gn semces :

The dn"ector hsted the submltted documenta’uon and stated:

--The Serv1ce finds that_U SA has invested in ﬁve real propemes in
Southern California, the petitioner (entrepreneur) has conducted several monetary -

~ busihess transactions such as rebuilding, and selling the properties for profit. In

reviewing ‘the information submitted to substantiate and establish the investment
~ criterion, the enterprise itself has so far existed to buy and sell real property for
L proﬁt Therefore, there is not an actual enterpnse that the petmoner has mvested
. infor employment creation. : o

‘ On appeal counsel reiterates, “the pe’auoner used the said mvestment n purchasmg the materials
for his company, purchasing the real estate for further development, rebuilding or. remodeling the
properties.” Counsel argues that all the funds transferred to the Corporation are at risk because
failure of the business will result in the loss of the investment. Counsel notes that the operating
expenses listed on the unaudited financial statements for 2001 were $400,000, reflecting concrete
business activity. Finally, counsel faults the director for only comldenng the business’ real

_estate investments despite the other business activities described in the business plan Counsel
asserts that these act1v1t1es account for 10 jobs: and are documented by sales invoices submitted
on appeal - :

As evidence of his purchase of stock, the pe‘utloner d1d subtmt a Notice of Transaction regardmg“
 the offering of $1,000,000 by the Corporation, the stock ledger, and a stock certificate, While
. such documents should not be ignored, as the petitioner is the sole shareholder and dlrector the
~ documents. i him and are somewhat self-serving. In addition, the- petitioner has
* submitted orporate tax returns for 1999 and 2000 that both indicate capital
* stock of $1,000,000. These returns, however, are not certified as filed by the Internal Revenue
_ Servme Further the petltloner has submitted balance sheets hreﬂecung'
$1 000, 000 in stock although these’ balance sheets are not audlted :

BEven if we accept that the petitioner has infused $1,000, OOO eqmty mto— he has
_ still ‘not -established that the funds were made available for employment creation. It is not
relevant to. the investment question whether the petitioner’s business plan calls for business
activities in addition to the passive real estate deals or whether or not those other activities have =
generated ten jobs. A petitioner may not meet the investment and employment requirements
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separately Rather the full- amount' of the mvestment must go towards the employment—
- generating activities of the busmess A petitioner who uses $50,000 to start up an employment—
generatlng activity that. results i in the creation of ten jobs but “invests” the remaining $950, 000
into passive redl estate investments with no relationship to the employment-generating act1v111es '
of the busrness cannot meet the mvestment requrrements of the entrepreneur Iaw '

- There is no evrdence thatwurchased the above propertres as part of the mtenor _'
" design business or that the renovations to the houses involved the employees of the corporation.

Rather, the property appears to have been purchased as a passive, non employment-generatrng
real estate jnvestment.  As such, the funds used to purchase and renovate the propetity were not
made available for employment creation. Even if we accepted that the drapery sales and other
interior design services generated ten jobs, any money invested in the passive real estate deals
cannot be counted as part of the petitioner’s qualifying investment. =The petitioner has not
. demonstrated a personal contribution of more than $1,000,000. At least $544,000. of the initial -
- $1,000,000 went towards the purchase of the first two, properties.” Additional funds were spent

" on improvements tothe propertres Thus, the petltroner .cannot demonstrate a quahfyrng '
mvestment of $1, OOO OOO ' . , .

- Based on the record before her, the drrector did not err in failing to consider any investment into

the ‘interior design portion' of the business. - As: stated above, the only initial -evidence of -

corporate expenditures relates to the passive real estate deals. The director speclﬁcally requested
invoices for the purchase of all business assets. Yet, the petitioner failed to submit invoices for
the purchase of office equipment, sewing machines or other interior de31gn tools, or the initial

: mventory The unaudited financial statements reﬂectlng 1nventory, equipment and. furniture as
assets as well as experses for advertising and commissions are insufficient. On appeal, the
petltloner suhrmtted 11 inveices for draperies and wallpaper sold in 2001 and 2002 While these
invoices suggest that-s selling draperies and ‘wallpaper, it does not. estabhsh the
start—up costs (or other capital costs) for this employment- generatmg activity.

Counsel’s assertion that, should the business fail, the petrtroner s fimds ‘would be lost, is not
supported by the record. The real estate investments appear to be generating therr own profit
separate from the success of the employment-generating: portion of the business.* . For all the
reasons chscussed above the petltloner has not demonstrated a quahfylng Investment

! Normal operatmg expenses incurred after the mmal capltal expend1tures are generally paid
from proceeds and are not included in capital. Sée generally De Jong v. INS, Case No. 6: 94 CV -
850 (BE.D. Texas January 17, 1997); and Matter of Lzummi, 22 1&N Dec. 169, 195 (Comm. 1998).
urchased the remaining properties. after the first two properties were sold.
Thus, the company could have funded these later deals with the funds from the earher sales as
- opposed to the company’s capital. '
5 The purchase of inventory after the business is operatronal is a normal busmess expense pard
- from proceeds and is not a capltal expenditure. .
*Tt is acknowledged that the créditors of the corporation, should it fail, Would be able to reach all

- of the assets of the corporation, inchiding the real estate or proceeds of the sale of the property, if

still in the corporate accounts. The mterror des1gn portion of the busmess however is grossly
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'SOURCE OF FUNDS o |
8 C FR. 204 6(1) states, in pertment part that

(3) ~ To show that the petmoner has invested, or is actlvely n the process of _
investing, capital obtained. - through lanl.ll means, the petition must be
' accompamed as apphcable by ' ' :

| @) Forelgn busmess registration records

@iy Corporate partnership (or any other entity in any form whlch has filed in
any country or subdivision thereof any return described in this subpart),.and -
personal tax returns including income, franchise, property (whether real, persopal,
* or intangible), or any other tax returns of any kind filed within five years, with .-
- any taxing Junsdlctlon in or outside the United States by or on behalf of the
-petitioner; . S . :

(111) Ewdence 1den1:1fymg any other source(s) of capltal or

(iv) Cerl:lﬁed copies of any judgments or. evidence of all pendmg govermnental
civil or criminal actions, governmental administrative proceedings, and any
private civil actions (pending or otherwise) involving monetary judgments against

. the petitioner from any court in or outs1de the Umted States within the past fifteen -
years. . _

| _A'petltloner canﬁot’eetablmh the lawful source of ﬁmds merély by eubmltung bank letters or
_ statements documenting the deposit of funds. Matter of Ho, supra, at 210-211 (Comm. 1998);

- Matter of Eummi, 22 1&N Dec. 169, 195 (Comm.. 1998). Without documentation of the path of
- the funds, the petitioner cannot meet his burden of establishing that the funds are his own funds. -

Id. Simply going on record without supportmg documentary evidence is not sufficient for the
* purpose of meeting the burden of proof in these proceedings. Matter of Treasure Craft of
California, 14 T&N Dec. 190 (Reg. Comm. 1972). These “hypertechnical” requlrements servea
valid government interest: confirming that the. funds utilized are not of suspect origin. Spencer
Enterprises, Inc. v. United States, supra, at 22 (affirming a finding that a petitioner had failed to
establish the lawful source of her funds due to her faﬂure to designate the nature of alI of her '
' employment or submit five years of tax returns).

In- support -of the petition, the. petmoner submltted a busmess reglstratlon—'
- (sometimes spelled: _ Construction Company, with New Taiwan Dollar 6,000,000

(approxmately $181 818.18) in capltal and reglstered in 1989. The regwtratmn reﬂects the

'.-"overcapltahzed resultmg in little, if any, risk to the real estate 1nvestment finds should the
o employment—generatmg business’ fall :



Paged . WACOL137-54655

: peutmner as the . legal representatlve of that company. The petttloner also submitted a bank
statement from Hua Nan Commercial Bank reflecting a balance of NTD 3,181,781 ($95,836) as
of March 10, 1999; a statement from American Express Bank reflecting a balance of NTD
2,744,255 (approximately $82,658) as. of. April 8, 1998; Citibank statements reflecting total
balances of NTD 1,682,679.92 ($50,775) as of March 8 11999; statements from Hwa Tai -
Commercial Bank reflecting total balances of NTD 6,082,404 ($183, 204.93) as of March 9,
1999; uncertified translations of property registration certificates for property owned by the
 petitioner and his wife; and certified translations of sales contracts for property sold by the -
petitioner and his wife in 1995 and 1996. The petltloner further submitted his personal tax

. returns for 1994 through 1998.

‘The director requested the petmoner s mamage certlﬁcate Wlnch the petmoner prowded in
- response. The petitioner also subinitted a chart depicting the path of the contributed funds from
the petitioner in Taiwan t and an undated sales contract for property sold in
 Taiwan. The director concluded that the funds in the petitioner’s accounts prior to his .

“investment” into were far less than the $1,000,000 transferred to -the
corporation. Previously, - ector -had noted ‘that while the record established that the
~ petitioner ordered the mmal transfer of $1,000,000 from Taiwan to his account in the U.S,, the

' 'record did not reﬂcct that those funds ongmated ﬁom hlS personal account \

: On appeal, counsel notes that the tax returns reﬂect that the petmoner eamed $937 039 between
1994 and 1998, that the petitioner and his wife sold three pieces of property in 1995 and 1996
totaling $530,120; and that the petitioner maintained savings accounts with a total balance of
$412,438 prior to h1s investment.. The petltloner subrmts real estate contracts for the property
sold : : .

A review of the tax returns reveals that they mclude the income :&om the sale of property. ‘Thus;
. the petitioner cannot include the income from those sales in addition to the income reflected on
his tax returns. The tax busmess reglstratxons and tax returns, however, reflect that the petitioner
“has managed two businesses, one since 1989, and has deérived substantial income from those

-busmcsses Such mcome could account for the accumulatlon 0of $1,000, 000 '

“Even if the record reflects that the petmoner could have accumulated $l OOO 00() it'is not clear .
that he did accumulate that sum or that-the funds transferred to the United States were the
petitioner’s funds. “The petitioner began transferring $1,000,000 -to his United States bank
account on March 1, 1999." As noted by the director, the wire transfer applications-do not reveal

~ a bank account number or other source of thé funds transferred to the petitioner’s United States

accounts. The petitioner has not demonstrated he had ‘an account at China Trust Bank, the bank .

from which the funds were wired. Significantly, the Corporation’s 1999 tax returns, Form 5472,

. reflect that the petitioner’s foreign corporation, Hong—Chla Constiuction Company, 1td., is an

indirect shareholder and related party, suggestmg at least some of the funds might have come

from that corporation. A corporation is a separate and distinct legal entity from its owners or
stockholders. Seé Matter of Tessel, 17 1&N Dec. 631 (Act. Assoc. Comm. 1980);- Matter of

. _ 'Aphrodzte Investmenz‘s Lzmzted 17 I&N Dec 530 (Com.m 1980), Matter of M-, 8 I&N Dec. 24
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- (BIA 1958; A G 1958) Therefore any funds contnbuted by-ean.not be considered
the petmoner spersonal mvestment ‘ ‘ y S

In hght of the above, the path of the petltloner s funds is not completely clear

EMPLOYMENT CREATION_ |
8 C F.R. 204 6(])(4)(1) states , '

~ To show that a new. commerczal enterpnse wﬂl create not fewer than ten ( lO) full— :
- tlme posrtlons for quahfymg employees the petrtlon must be accompamed by:

T (A) Documentatlon consrstmg of photocopies of relevant tax records Form 1-9,
- or other similar documents for ten (10) qualifying employees; if such employees
~have already been: hlred followmg the estabhshment of the new commercral
' enterpnse or : :

“(B) A copy of a comprehenswe busmess plan showmg that, due to the nature .
. and pro;ected size of the new commercial enterprise, the need for not fewer than
~ten (10) qualifying employees will result, including approximate dates, within the
next two years and when such employees will be hll‘Cd

- 8CFR. 204 6(e) states 1n pertlnent part

Full-time employment means employment ofa qualrfymg employee by the new
- commerclal enterpnse ina posmon that requires a minimum of 35 working hours
- per week : -

Qualzfjlmg employee means a United States citizen, a lawﬁﬂly admitted
permanent resident, or other immigrant lawfully authorized to be employed in the

~ United Stdtes including, but not limited to, a conditional resident, a temporary
resident, an asylee, a refugee, or an alien remaining in the United States under
suspension of deportation. This definition does not include the alien entrepreneur,
the. ahen entrepreneur’s spouse, sons, or daughters, or any nomrnm;tgrant ahen

Full-time employment means continuous, permanent employment See’ Spencer Enterprzses Inc.
v. United States, supra, at 19 (ﬁndmg tlus constructlon not to be an abuse of diseretion).

) Pursuant to 8 CEFR. 204. 6(])(4)(1)(B), 1f the employment—creauon reqmrement has not been
satisfied prior to filing the petition, the petitioner must submit a “comprehensive business plan”

- which demonstrates that “due to the nature and pro;ected size of the new commercial enterprise,

the need for not fewer than ten (10) quahfymg employees will result 1ncludmg approx1mate
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dates, w1ﬂmn the next two years, and when such employees wﬂl be hired.” To be cOneidered
- comprehensive, a business plan must be sufficiently detailed to permit the Semce to reasonably
conclude that the enterpnse has the potentlal to meet the Job—creatlon requirements.

' A comprehenswe busmess plan as contemplated by the regulatlons should contem at a
minimum, a description of the business, its products and/or services, and its objectives. Matter -
of Ho, supra.. Elaboratmg on the contents of an acceptable busmess plan, Matter of Ho states the

o followmg : . . : , :

The. plan should conta:m a market analy31s including the names of competing
. businesses and their. relative strengths and weaknesses, a-comparison of the
.- competition’s products and pricing structures, and a description ,of the target
~ market/prospective customers of the riew commercial enterprise. - The plan should
 list the required permits and licenses obtained. If applicable, it should describe
. the manufacturing or production process, the materials required, and the supply
* sources. The plan should detail any contracts executed for the supply of materials
* and/or the distribution of products. It should discuss the marketing strategy of the
- business, including pricing, advertlsmg, and servicing. The plan should set forth
"the business’s organizational structure-and its personnel’s experience. It should
explain the business’s staffing requirements and contain a timetable for hiring, as. "
‘well as job descriptions for all positions. It should contain sales, cost, and incomé _
" projections and detail the bases therefor. Most 1mportantly, the busmess plan =
must be credible.’ a

- Id at 213. In support of the _petition,'the petitioner submitted 11 Forms 1-9,' four of which were
‘not signed, and an employee list. In response to the director’s request for additional evidence,
the petitioner submitted payroll records for January 2001 through June 2001; quarterly wage and -
withholding reports for the first two quarters of 2001 reflecting 12 employees for the entire first
quarter of 2001 and 13 employees for May and June of 2001; and 13 signed Forms 1-9, The
petitioner also submitted a businéss plan containing an orgamzatlonal chart reflecting a designer,
a fabrication manager, three operations department “staff,”’ three sales representatives, an
ad:mxmstratlve ass1stant and a “staff” employee for the 1nvestment department

‘The dlrector concluded that the Forms I-9 were mcomplete and that the record did not estabhsh
that all of the employees were full-time. On dppeal, counsel asserts that the director erred by
concluding that only three Forms I-9 were submitted. The director, however, acknowledged that
at least 10 Forms I-9 were submitied.” Instead, the director concluded that the Forms I-9 were -
‘incomplete. In addition, counsel asserts thathalready ‘employs 10 full-time
employees and need not- submit a comprehensive business plan. The petitioner submits
~ additional wage and w1thhold1ng reports for 2001, reflecting no less than 11 employees in a

month. - The. petmoner also submits corporate tax returns reflecting that J.T. Thompson paid .
$212,819 in wages in 2000 and $103,880 in 1999. Finally, the petitioner submitted unaundited
financial statements for the ten—month penod endmg December 31 2001 reflecting payroll
expenses of $206 457 : .
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'The documentation submitted -reflects - that _mamtams between 11 and 13
employees The wages reflected are consistent with full-time employment. While the business -
plan is not comprehensive and fails to describe the job positions, counsel is correct that a
business plan is not required when the petitioner has already created at least ten jobs.

That said, the record must be considered as a whole. In this case, the petitioner has not
sufficiently documented the nature of his business. - Specificaily, the documentation of
employment is not consistent with or supported by the remainder of the record. As discussed
above, while the petitioner claims that the employment is generated by the corporation’s interior
design services, the overwhelming majority of the documents in the record relate to the real
estate investment deals that did not generate any significant employment mﬂnr_
Prior to appeal, the only documentation relating to the interior design activities were references
- to operating expenses and inventory in unaudited financial statements and uncertlfied tax returns.

Only on appeai ‘has the petltloner submltted gight invoices relahng to drapery and wallpaper_
sales.. These invoices cannot explain the employment of ten full-time employees. We note that

HUse Permit projects only two employees and that the lease only provides for
ve unreserved and no reserved parking spaces. The record also contains other inconsistencies

. unrelated to emplo For example, many of the bank statements are addressed to-
ﬂweﬂ after the company sold that property _

‘Doubt cast on any aspect of the petmoner s proof may, of course, lead to a reevaluatlon of the

reliability and sufficiency of the remaining evidence offered in support of the visa petition. It is

incumbent upon the petitioner to resolve any inconsistencies in the record by independent

objective evidence, and attempts to explain or reconcile such inconsistencies, absent competent

objective evidence pomtmg to where the truth, in fact, lies, will not suffice. Matter of Ho, 19

I&N Dec: 582, 591-92 (BIA 1988). In hght of the. above inconsistencies, the documentanon of
- employment is dubxous '

' For all of the reasons set forth above, oons1dered in sum and as altematlve grounds for denial,
this petmon cannot be approved.
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‘The burden of proof in these proceedmgs rests solely w1th the petitioner. Section 291 of the Act
8 U.S.C. 1361. The petitioner has not met that burden. : '

ORDER: The appeal is dlsmlssed,.



