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DISCUSSION: The preference visa petition was denied by the 
Director, Vermont Service Center, and is now before the Associate 
Commissioner for Examinations on appeal. The appeal will be 
sustained. 

The petitioner is a native and citizen of Ghana who is seeking 
classification as a special immigrant pursuant to section 
204 (a) (1) (A) (iii) of the Immigration and Nationality Act (the Act), 
8 U. S. C. 1154 (a) (1) (A) (iii) , as the battered spouse of a United 
States citizen. 

The director determined that the petitioner failed to establish 
that she: (1) is the spouse of a citizen or lawful permanent 
resident of the United States; and (2) is eligible for immigrant 
classification under section 201 (b) (2) (A) (i) or 203 (a) (2) (A), 8 
U. S .C. 1151 (b) (2) (A) (i) or 1153 (a) (2) (A) based on that 
relationship. The director, therefore, denied the petition. 

On appeal, counsel asserts that pursuant to the Battered Immigrant 
Women Protection Act of 2000, a self-petitioner, whose marriage is 
not valid solely because of the United States citizen spouse's 
bigamy, is eligible for a VAWA petition if she believed she married 
the United States citizen in good faith. She states that 
alternatively, she believes the petitioner has provided sufficient 
documentation to prove the validity of her former husbandf s 
customary divorce from his prior wife. 

8 C.F.R. 204.2(~)(1), in effect at the time the self-petition was 
filed, states, in pertinent part, that: 

(i) A spouse may file a self-petition under section 
204 (a) (1) (A) (iii) or 204 (a) (1) (B) (ii) of the Act for his 
or her classification as an immigrant relative or as a 
preference immigrant if he or she: 

(A) Is the spouse of a citizen or lawful 
permanent resident of the United States; 

(B) Is eligible for immigrant classification 
under section 201 (b) (2) (A) (i) or 203 (a) (2) (A) 
of the Act based on that relationship; 

(C )  Is residing in the United States; 

(D) Has resided in the United States with the 
citizen or lawful permanent resident spouse; 

( E )  Has been battered by, or has been the 
subj ect of extreme cruelty perpetrated by, the 
citizen or lawful permanent resident during 
the marriage; or is the parent of a child who 
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has been battered by, or has been the subject 
of extreme cruelty perpetrated by, the citizen 
or lawful permanent resident during the 
marriage ; 

(F) Is a person of good moral character; 

(G) Is a person whose deportation (removal) 
would result in extreme hardship to himself, 
herself, or his or her child; and 

(H) Entered into the marriage to the citizen 
or lawful permanent resident in good faith. 

The petition, Form 1-360, shows that the petitioner last entered 
the United States as a ~arolee on Auqust 11, 1991. The petitioner 
married her United states citizen spouse on - at 
. On April 4, 2000, a self -petition was filed by 
the petitioner claiming eligibility as a special immigrant alien 
who has been battered by, or has been the subject of extreme 
cruelty perpetrated by, her U.S. citizen spouse during their 
marriage. 

8 C. F.R. 204.2 (c) (1) (i) (A) provides that the petitioner must be the 
spouse of a citizen or lawful permanent resident of the United 
States. 8 C.F.R. 204.2 (c) (1) (i) ( B )  provides that the self - 
petitioning spouse must establish that she is eligible for 
immigrant classification under section 201 (b) (2) (A) (i) or 
203 (a) (2) (A) of the Act based on that relationship. 8 C.F.R. 
204.2 (c) (1) (ii) provides that the self -petitioning spouse must be 
legally married to the abuser when the petition is properly filed 
with the Service. 

The director noted that the prior marriage of Mr. (the 
petitioner's spouse) in Ghana had not been legally terminated prior 
to his marriage to the petitioner, and that for immigration 
purposes, the United States has not recognized the validity of Mr. 

customary divorce. The director, therefore, determined 
that the record does not establish that Mr. w a s  legally free 
to marry the petitioner; nor does the record contain satisfactory 
evidence to demonstrate that the petitioner is the spouse of a 
United States citizen. 

On October 28, 2000, the President approved enactment of the 
Violence Against Women Act, 2000, Pub. L. No. 106-386, Division B, 
114 Stat. 1464, 1491 (2000) . Section 1503 (b) amends section 
204 (a) (1) (A) (iii) of the Act and allows an abused individual in a 
bigamous relationship to self-petition if he or she is the spouse 
of a citizen of the United States, and believed that he or she had 
married a citizen of the United States and with whom a marriage 
ceremony was actually performed and who otherwise meets any 
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applicable requirements under this Act to establish the existence 
of and bona fides of a marriage, but whose marriage is not 
legitimate solely because of the bigamy of such citizen of the 
United States, if the alien demonstrates that (a) the marriage or 
the intent to marry the United States citizen was entered into in 
good faith by the alien, and (b) during the marriage or 
relationship intended by the alien to be legally a marriage, the 
alien or a child of the alien has been battered or has been the 
subject of extreme cruelty perpetrated by the alien's spouse or 
intended spouse. a. section 1503(b), 114 Stat. at 1520-21. Pub. 
L. 106-386 does not specify an effective date for the amendments 
made by section 1503. This lack of an effective date strongly 
suggests that the amendments entered into force on the date of 
enactment. Johnson v. United States, 529 U.S. 694, 702 (2000) ; 
Gozlon-Peretz v. United States, 498 U.S. 395, 404 (1991). 

As a general rule, an administrative agency must decide a case 
according to the law as it exists on the date of the decision. 
Bradley v. Richmond School Board, 416 U.S. 696, 710-11 (1974) ; 
United States v. The Schooner Peqqv, 1 Cranch 103, 110 (1801) ; 
Matter of Soriano, 21 I & N Dec. 516 (BIA 1996, AG 1997) ; Matter of 
Alarcon, 20 I & N Dec. 557 (BIA 1992). For immigrant visa 
petitions, however, the Board has held that, to establish a 
priority date, the beneficiary must have been fully qualified for 
the visa classification on the date of filing. Matter of Atembe, 
19 I & N Dec. 427 (BIA 1986) ; Matter of Driqo, 18 I & N Dec. 223 
(BIA 1982); Matter of Bardouille, 18 I & N Dec. 114 (BIA 1981). 
Even if the law changes in a way that may benefit the beneficiary, 
the appeal must be denied, without prejudice to the filing of a new 
petition, to ensure that the beneficiary does not gain an advantage 
over the beneficiaries of other petitions. a. 
Atembe, Driqo, and Bardouille each involved petitions under the 
family-based preference categories in section 203(a) of the Act. 
In this case, however, the beneficiary seeks classification as the 
spouse of a citizen. INA section 204(a)(l)(A)(iii), 8 U.S.C. 
section 1154 (a) (1) (A) (iii) , as amended by Pub. L .  No. 106-386, 
section 1503, supra. As immediate relatives, the spouses and 
children of citizens are not subject to the numerical limits on 
immigration, and do not need priority dates. INA section 
201(b) (2) (A) (i), 8 U.S.C. section 1151(b) (2) (A) (i). The purpose of 
the Atembe, Driqo and Bardouille decisions would not be served by 
dismissing the appeal in this case. For this reason, the appeal 
will be decided on the basis of section 204 (a) (1) (A) (iii) as 
amended by section 1503. 

The record in this case contains the petitioner's marriage 
certificate and numerous documentation which establishes that the 
petitioner married her U.S. citizen spouse in good faith. As 
argued by counsel on appeal, the petitioner fits the requirement of 
the VAWA amendment in that the petitioner believed that she had 



Page 5 

married a citizen of the United States, that the marriage was bona 
fide in that a marriage ceremony was actually performed at - 
United Methodist Church on , that the petitioner 
and her spouse were married for 13 years, and that they have two 
sons born during the marriage. Based on the evidence of record, it 
is, therefore, concluded that the petitioner has established that 
she entered into a bona fide marriage with her U.S. citizen spouse. 

In the instant petition, the only basis for the director's denial 
of the petition was the failure to establish that the petitioner's 
marriage to the United States citizen was a valid marriage for 
immigration purposes. Accordingly, as the director did not raise 
any other basis for denial, the appeal shall be sustained. 

The burden of proof in these proceedings rests solely with the 
petitioner. Section 291 of the Act, 8 U.S.C. 1361. The petitioner 
has met that burden and, therefore, is eligible for the benefit 
sought. 

ORDER : The appeal is sustained, and the petition is 
approved. 


