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DISCUSSION: The preference visa petition was denied by the
Director, Vermont Service Center, and is now before the Associate
Commissioner for Examinations on appeal. The appeal will be
rejected.

The petitioner is a native and citizen of El1 Salvador who is
seeking classification as a special immigrant pursuant to section
204 (a) (1) (A) (iii) of the Immigration and Nationality Act (the Act),
8 U.S5.C. 1154(a) (1) (A) (iii), as the battered spouse of a United
States citizen.

The director determined that the petitioner failed to submit
evidence as had been requested to establish that she: (1) is the
spouse of a citizen or lawful permanent resident of the United
States; (2) is eligible for immigrant classification under section
201(b) (2) (A) (1) or 203(a)(2)(A), 8 U.S.C. 1151(b) (2) (A) (i) or
1153 (a) (2) (A) based on that relationship; (3) has resided in the
United States with the citizen or lawful permanent resident spouse;
and (4) 1is a person of good moral character. The director,
therefore, denied the petition.

On appeal, counsel asserts that the Service erred in holding that
the petitioner was not the spouse of a U.5. ¢itizen, that she did
not reside with her husband, and that she did not have good moral
character.

Because the petitioner submitted no evidence to establish that she

has met the requirements of 8 C.F.R. 204.2(c) (1) (i) (A), (B), (D)
and (F), she was requested on June 6, 2001, and again on September
27, 2001, to submit additional evidence. The director listed

examples of evidence she may submit to establish eligibility. On
October 5, 2001, the petitioner was granted an additional 60 days
in which to submit the evidence. In response, counsel requested
the Service to make a decision on the evidence presented.

8 C.F.R. 103.2(b)(13) provides that if all requested initial
evidence is not submitted by the required date, the application or
petition shall be considered abandoned and, accordingly, shall be
denied. 8 C.F.R. 103.2(b) (15) provides that a denial due to
abandonment may not be appealed, but an applicant or petitioner may
file a motion to reopen under 8 C.F.R. 103.5.

An appeal was subsequently filed by the petitioner. However, there
is no appeal of the director’s decision in the present case. The
appeal will, therefore, be rejected. If the applicant has
additional evidence for the record, such documentation should be
forwarded on a motion to reopen to the cffice having jurisdiction
over the present application (the office which rendered the initial
decision) .
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It is noted for the record that the petitioner, on appeal,
furnished a Good Conduct Certificate from the New York Police
Department as evidence of good moral character. The record of
proceeding, however, reflectsg that the petitioner had also resided
in California. No police clearance from California was furnished.
Pursuant to 8 C.F.R. 204.2(c) (2} (v}, primary evidence of the self-
petitioner’s good moral character is the self-petitioner’s
affidavit. The affidavit should be accompanied by a local police
clearance or a state-issued criminal background check for each
locality or state in the United States in which the self-petitioner
has resided for six or more months during the three-year period
immediately preceding the filing of the petition.

Although not addressed by the director, it is further noted that
the record of proceeding is devoid of evidence that the petitioner
entered into the marriage to the citizen or lawful permanent
resident in good faith pursuant to 8 C.F.R. 204.2(c) (1) (i) (H) . The
Service must address this portion of the criteria in any future
decisions or proceedings.

ORDER: The appeal is rejected.



