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DISCUSSION: The preference visa petition was denied by the
Director, Vermont Service Center. A subsequent appeal was
dismissed by the Associate Commissioner for Examinations. The
matter is now before the Associate Commissioner on a motion to
reopen. The motion will be granted and the previous decision of
the Associate Commigsioner will be affirmed.

The petitioner is a native and citizen of the Philippines who is
seeking classification as a special immigrant pursuant to section
204 (a) (1) (A) {iii) of the Immigration and Nationality Act (the Act),
8 U.S.C. 1154 (a) (1) (A) (iii), as the battered spouse of a United
States citizen.

The director denied the petition after determining that the
petitioner failed to establish that she: (1) has been battered by,
or has bheen the subject of extreme cruelty perpetrated by, her
citizen spouse during the marriage; (2} is a person of good moral
character; and (3) is a person whose deportation (removal) would
result in extreme hardship to herself or to her child. The
director, therefore, denied the petition.

Upon review of the record of proceeding, the Associate Commissioner
concurred with the director’s conclusions and dismissed the appeal
on June 30, 1599.

On motion, counsel asserts that all that is required under 8 C.F.R,.
204.2(c) (2) is that the battered spouse "submit primary evidence
whenever possible" and the Service will consider "any credible
evidence relevant to the petition." The petitioner submitted
numerous credible evidence, including pictures, affidavits, and
police reports relevant to the petition; as such, the petitioner
established by substantial evidence that she had been subjected to
battery and/or extreme cruelty. Counsel further asserts that the
petitioner is a person of good moral character and that she would
suffer extreme hardship if she were to be removed from the United
States. Counsel submits additional evidence.

PART T

8 C.F.R. 204.2(c) (1) (i) (F) requires the petitioner to establish
that she is a person of good moral character.

Becausge the petiticner submitg ingufficient evidence to establish
that she igs a person of good moral character, the director denied
the petition. The Associate Commissioner noted that the
petitioner, on appeal, submitted neither a local police clearance
or a state-issued criminal background check, nor a self-affidavit
attesting to her good moral character; therefore, she failed to
overcome the director’s finding pursuant to 8 C.F.R.
204.2(c) (1) (1) {F).



On motion, counsel submits a statement from the petitioner stating
that she has never been charged, arrested, or convicted of any
crime. Alsc submitted is a letter from the Los Angeles County
Sheriff’'s Department indicating that a name search only
encompassing the last 5 years wag performed on the petiticoner and
shows no record with the Department. The petitioner has,
therefore, overcome this one issue of the director pursuant to 8
C.F.R. 204.2(c) (1) (1) (F}.

PART IT

v

At the time of the director’s decision, 8 C.F.R. 204.2(¢) (1) (i) (G)
required the petitioner to establish that her removal would result
in extreme hardship to herself or to her child. On October 28,
2000, the Presgident approved enactment of the Viclence Against
Women Act, 2000, Pub. L. No. 106-386, Division B, 114 Stat. 1464,
1491 (2000). Section 1503 (b) amends section 204 (a} (1) (&) (iii) of
the Act go that an alien self-petitioner claiming to qualify for
immigration as the battered spouse or child of a United States
citizen is no longer required to show that the self-petitioner’s
removal would impose extreme hardship on the self-petitioner or the

gelf-petitioner’s child. I4d. section 1503(b), 114 8Stat. at
1520-21. Pub. L. 106-386 does not specify an effective date for
the amendments made by section 1503. This lack of an effective

date strongly suggests that the amendments entered into force on
the date of enactment. Johnson v. United States, 529 U.S. &94, 702
(2000); Gozlon-Peretz v. United Stateg, 498 U.S. 395, 404 (1991).

As a general rule, an administrative agency must decide a case
according to the law as 1t exists on the date of the decigion.
Bradley v. Richmond School Board, 416 U.S. 696, 710-11 (1974} ;
United States v. The Schooner Peggy, 1 Cranch 103, 110 (1801};
Matter of Sorianc, 21 I & N Dec. 516 (BIA 1996, AG 1997); Matter of
Alarcon, 20 I & N Dec. 557 (BIA 1992). For immigrant wvisa
petitions, however, the Board has held that, to establish a
priority date, the beneficiary must have been fully qualified for
the visa classgsification on the date of filing. Matter of Atembe,
19 I & N Dec. 427 (BIA 1986); Matter of Drigo, 18 I & N Dec. 223
{BIA 1982); Matter of Bardouille, 18 I & N Dec. 114 (BIA 1981).
Even if the law changes in a way that may benefit the beneficiary,
the appeal must be denied, without prejudice to the filing of a new
petition, to ensure that the beneficiary does not gain an advantage
over the beneficiaries of other petitions. Id.

Atembe, Drigo, and Bardouille each involved petitions under the
family-based preference categories in section 203(a) of the Act.
In this case, however, the beneficiary seeks classification as the
spouse of a U.8. citizen. 1INA section 204 (a) (1) (A) (iii), 8 U.S8.C.
section 1154 ({a) (1) (A) (iii}, as amended by Pub. L. Ne¢. 106-386,
section 1503, sgupra. As immediate relatives, the spouses and
children of citizens are not subject to the numerical limits on
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immigration, and do not need priority dates. INA section
201 (b) (2) (A) (i), 8 U.S.C. section 1151 (b) (2} (A) (1) . The purpose of
the Atembe, Drigo and Bardouille decisions would not be served by
affirming the director’s decision on this particular basis of the
directeor’s denial. For this reason, the director’s objections have
been overcome on this one issue pursuant to 8 C.F.R.
204.2(c) (1) (i) (G) .

PART TIT

8 C.F.R. 204.2(c) (1) (1) (E) requires the petitioner to establish
that she has been battered by, or has been the subject of extreme
cruelty perpetrated by, the citizen or lawful permanent resident
during the marriage; or is the parent of a child who has been
battered by, or has been the subject of extreme cruelty perpetrated
by, the citizen or lawful permanent resident during the marriage.

The director reviewed the evidence furnished by the petitioner and
noted that several points in the evidence raised questions. He,
therefore, denied the petition after determining that the
petitioner failed to persuade the Service that she had been abused.
Upon review of the record of proceeding, the Associate Commissioner
conicurred with the director’s findings.

While counsel, on motion, asserts that the petitioner submitted
numerous credible evidence, including pictures, affidavits, and
police reports relevant to the petition to establish that she had
been subjected to battery and/or extreme cruelty, this evidence was
reviewed by the director and the Associate Commissioner and it was
concluded that the petitioner failed to establish that she
gualifies for the benefit sought.

Ag provided in 8 C.F.R. 103.5(a) (2), a motion to reopen must state
the new facts to be proved at the reopened proceedings and be
supported by affidavits or other documentary evidence. Neither
counsel nor the petitioner stated or presented new facts or other
documentary evidence in support of the motion to reopen this
portion of the director’s finding pursuant to 8 C.F.R.
204.2{c) (1) (1} (E) .

Accordingly, the previocus decision of the Associate Commissioner
will be affirmed.

ORDER: The decigion of the Assgociate Commiggioner dated June 30,
1999, ig affirmed.



