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DISCUSSION: The preference visa petition was denied by the
Director, Vermont Service Center, and is now before the Associlate
Commisgssgsioner for Examinations on appeal. The appeal will be
dismissed.

The petiticner is a native and citizen of Uganda who 1s seeking
clasgification ag a special immigrant pursuant to section
204 (a) (1) (A) {(1iii) of the Immigraticn and Nationality Act (the Act),
8 U.S.C. 1154 (a) (1) (A) (iii}, as the battered spouse of a United
States citizen.

The director determined that the petitioner failed to establish
that she entered into the marriage to the citizen or lawful
permanent resident in good faith. The director, therefore, denied
the petition.

On appeal, counsel asserts that the marriage was entered in good
faith. He states that throughout the marriage, the petitioner was
under complete control of her former husband and suffered immense
hardship during the marriage, and that all of the finances and
administrative matters were handled by the petitioner’s husband.
Counsel submits additional evidence.

8 C.F.R. 204.2(c) (1) states, in pertinent part, that:

(1) A spouse may file a seif-petition under section
204 (a) (1) (A) (1i1) or 204 ({(a) {1) (B) (i1) of the Act for his
or her classification as an immigrant relative or as a
preference immigrant if he or she:

(A) Is the spouse of a citizen or lawful
permanent resident of the United States;

(B) Is eligible for immigrant classification
under section 201(b) {2} (A) (i) or 203 (a) (2){A)
of the Act based on that relationship;

(C) Is residing in the United States;

{D) Has resided in the United States with the
citizen or lawful permanent resident spouse;

(E) Has been battered by, or has been the
subject of extreme cruelty perpetrated by, the
citizen or lawful permanent resident during
the marriage; or is the parent of a child who
has been battered by, or has been the subject
of extreme cruelty perpetrated by, the citizen
or lawful permanent resident during the
marriage;



(F) Is a person of good moral character;

(G) Is a person whose deportation {removal)
would result in extreme hardship to himself,
herself, or his or her child; and

(H) Entered into the marriage to the citizen
or lawful permanent resident in good faith.

The record reflects that the petitioner entered the United States
as a visitor on March 23, 1998. The petitioner married her United
States citizen spouse on September 4, 1998 at Wheaton, Illinois.
On March 2, 2001, a self-petition was filed by the petitioner
claiming eligibility as a special immigrant alien who has been
battered by, or has been the subject of extreme cruelty perpetrated
by, her U.S. citizen spouse during their marriage.

8 C.F.R. 204.2(c) (1) (1) {H) requires the petitioner to establish
that she entered into the marriage to the citizen in good faith.

The director reviewed the record of proceeding and determined that
no evidence was furnished by the petitioner to establish that she
has met this requirement. On June 7, 2001, in a notice of intent
to deny the petition, the petitioner was granted an opportunity to
submit additional evidence. The director listed examples of the
evidence she may submit to establish the existence of a good-faith
marriage. While the petitioner, in response, submitted evidence to
establish good moral character, she failed to submit evidence to
establish that she married her spouse in good faith.

On appeal, counsel submitsg 12 statements from individuals all
confirming that the petitioner and Mr. |} vere married on
September 4, 1998, that they both love each other, and that they
lived 1in Wocdridge. These statements, without supporting
documentary evidence, are insufficient to establish the existence
of a good-faith marriage. Furthermore, section 103.2(b) (2) states,
in part:

The non-existence or other unavailability of required
evidence creates a presumption of ineligibility....If
secondary evidence alsc does not exist or cannot be
obtained, the applicant or petiticner must demonstrate
the unavailability of both the required document and
relevant secondary evidence, and submit two or more
affidavits, sworn to or affirmed by persons who are not
parties to the petition who have direct personal
knowledge of the event and circumstances. Secondary
evidence must overcome the unavailability of primary
evidence, and affidavits must overcome the unavailability
of both primary and secondary evidence.



Emphasis added. All 12 statemente furnished on appeal were not
sworn to or affirmed. Furthermore, thege sgstatements failed to
overcome the unavailability of both primary and secondary evidence
as provided in section 103.2(b) (2).

The record in this case establishes that the petitioner and her
spouse had resided together as  provided in 8 C.F.R.
204 .2 (¢) (1} (1) (D). The petitioner, however, has failed to
establish that she entered into the marriage to the U.S. c¢itizen in
good faith and to overcome the director’s finding pursuant to 8
C.F.R. 204.2(¢) (1) (1) (H).

The burden of proof in these proceedings rests solely with the
petitioner. Section 291 of the Act, 8 U.§.C. 1361. The petitioner
hags not met that burden. Acceordingly, the appeal will be
dismissed.

ORDER: The appeal is dismissed.



