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DISCUSSION: The preference visa petition was denied by the 
Director, Vermont Service Center, and is now before the Associate 
Commissioner for Examinations on appeal. The appeal will be 
dismissed. 

The petitioner is a native and citizen of ~amaica who is seeking 
classification as a special immigrant pursuant to section 
204 (a) (1) (A) (iii) of the Immigration and ~ationality Act (the Act), 
8 U. S.C. 1154 (a) (1) ( A )  (iii) , as the battered spouse of a United 
States citizen. 

The director determined that the petitioner failed to establish 
that she: (1) is the spouse of a citizen or lawful permanent 
resident of the United States; (2) is eligible for immigrant 
classification under section 201 (b) (2) (A) (i) or 203 (a) (2) (A), 8 
U.S.C. I151 (b) (2) (A) (i) or 1153 (a) ( 2 )  (A) based on that 
relationship; and (3) entered into the marriage to the citizen or 
lawful permanent resident in good faith. The director, therefore, 
denied the petition. 

On appeal, counsel asserts that the self-petition was wrongly 
denied because: (1) the Service's policy of implementing the 
Victims of Trafficking and Violence Protection Act of 2000, to only 
cases filed after October 28, 2000, is incorrect; and (2) the 
petitioner has submitted proof that she entered the marriage in 
good faith. 

8 C . F . R .  204.2 (c) (1) states, in pertinent part, that: 

(i) A spouse may file a self-petition under section 
204 (a) (1) ( A )  (iii) or 204 (a) (1) (B) (ii) of the Act for his 
or her classification as an immigrant relative or as a 
preference immigrant if he or she: 

(A )  Is the spouse of a citizen or lawful 
permanent resident of the United States; 

(B) Is eligible for immigrant classification 
under section 201Ib) ( 2 )  ( A )  (i) or 203 (a) (2) (A) 
of the Act based on that relationship; 

(C )  Is residing in the United States; 

(Dl Has resided in the United States with the 
citizen or lawful permanent resident spouse; 

( E l  Has been battered by, or has been the 
subject of extreme cruelty perpetrated by, the 
citizen or lawful permanent resident during 
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the marriage; or is the parent of a child who 
has been battered by, or has been the subject 
of extreme cruelty perpetrated by, the citizen 
or lawful permanent resident during the 
marriage; 

(F) Is a person of good moral character; 

( G )  Is a person whose deportation (removal) 
would result in extreme hardship to himself, 
herself, or his or her child; and 

(H) Entered into the marriage to the citizen 
or lawful permanent resident in good faith. 

The petition, Form 1-360, shows that the petitioner arrived in the 
United States as a visitor on December 30, 1 9 9 6 .  The petitioner 
married her United States citizen spouse on February 2 6 ,  1997 at 
Delray Beach, Florida. On February 28, 2000, a self-petition was 
filed by the petitioner claiming eligibility as a special immigrant 
alien who has been battered by, or has been the subject of extreme 
cruelty perpetrated by, her U.S. citizen spouse during their 
marriage. 

PART I 

8 C . F . R .  2 0 4 . 2  (c) (1) (i) (HI requires the petitioner to establish 
that she entered into the marriage to the citizen in good faith. 

The director reviewed and discussed the evidence furnished by the 
petitioner and determined that the evidence furnished was 
insufficient to establish the existence of a good-faith marriage. 

In a notice of intent to deny dated December 21, 2000, the 
petitioner was requested to submit additional evidence to establish 
the existence of a good-faith marriage. The director noted that 
the petitioner submitted only affidavits and a bank statement, and 
while the affidavits furnished are considered evidence, alone they 
may not be sufficient. He stated that the bank statement was for 
a period covering August to September 1997, several months after 
the petitioner claimed to have separated from her spouse. The 
director further noted that although the petitioner was granted an 
opportunity to submit any evidence she thought would overcome the 
grounds of denial, the petitioner, in response, submitted a 
statement indicating that the previously submitted evidence was 
sufficient to establish a good-faith marriage. 
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On appeal, counsel contends that the evidence thus far presented, 
specially when considered in light of the spousal abuse the self- 
petitioner suffered, which has been thoroughly documented, is 
sufficient to establish that the self-petitioner entered into a 
good-faith marriage. No additional evidence was furnished. 

The petitioner has failed to overcome this finding of the director 
pursuant to 8 C.F.R. 204.2(c) (1) (i) (H). 

PART I1 

8 C.F.R. 204.2(c) (1) (i) (A) provides that the petitioner must be the 
spouse of a citizen or lawful permanent resident of the United 
States. 8 C.F.R. 204.2 (c) (1) (i) ( B )  provides that the self- 
petitioning spouse must establish that she is eligible for 
immigrant classification under section 201(b)(2)(A)(i) or 
203(a) (2) (A) of the Act based on that relationship. 

8 C.F.R. 204.2(c) (1) (ii) provides that the self-petitioning spouse 
must be legally married to the abuser when the petition is properly 
filed with the Service. Further, 8 C.F.R. 204.2 (c) (2) (ii) provides 
that a self-petition must be accompanied by evidence of the - relationship. Primary evidence of the marital relationship is a 
marriage certificate issued by civil authorities, and proof of the 
termination of all prior marriages of both the self-petitioner and 
the alleged abuser. 

Because the record reflects that the petitioner's spouse was 
married at least four times prior to the marriage to the petitioner 
on February 26, 1997, three of which were solemnized between 
November 1996 and December 1996, the petitioner was requested in a 
notice of intent to deny dated December 21, 2000, to submit proof 
of the legal termination of the marriages of her spouse. No proof 
of termination of the marriages was provided by the petitioner; 
therefore, the director denied the petition. The director noted 
that in response to the notice of intent, the petitioner submitted 
a statement indicating the previously submitted evidence was 
sufficient to establish a good-faith marriage; she submitted 
excerpts from recently passed legislation pertaining to 
requirements for this type of petition; and she contended that she 
was absolved from establishing that she was legally married to her 
spouse despite his apparent bigamy. 

On appeal, counsel asserts that the Service's policy of 
implementing the Victims of Trafficking and Violence Protection Act 
of 2000, to only cases filed after October 28, 2000, is incorrect. 
He states that the Act of 2000 amended the Violence Against Women's 

~ -" 
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Act insofar as it established eligibility under the law if there 
was sufficient evidence to demonstrate that the petitioner's intent 
to marry a U.S. citizen was entered into in good faith, and that 
during the relationship intended by her to be legally a marriage, 
she was battered or was also the subject of extreme cruelty. 

On October 28, 2000, the President approved enactment of the 
Violence Against Women Act, 2000, Pub. L. No. 106-386, Division B, 
114 Stat. 1464, 1491 (2000). Section 1503(b) amends section 
204 (a) (1) (A) (iii) of the Act and allows an abused individual in a 
bigamous relationship to self-petition if he or she is the spouse 
of a citizen of the United States, and believed that he or she had 
married a citizen of the United States and with whom a marriage 
ceremony was actually performed and who otherwise meets any 
applicable requirements under this Act to establish the existence 
of and bona fides of a marriage, but whose marriage is not 
legitimate solely because of the bigamy of such citizen of the 
United States, if the alien demonstrates that (a) the marriage or 
the intent to marry the United States citizen was entered into in 
good faith by the alien, and (b) during the marriage or 
relationship intended by the alien to be legally a marriage, the 
alien or a child of the alien has been battered or has been the 
subject of extreme cruelty perpetrated by the alien's spouse or 
intended spouse. Id. section 1503 (b) , 114 Stat. at 1520-21. Pub. 
L. 106-386 does not specify an effective date for the amendments 
made by section 1503. This lack of an effective date strongly 
suggests that the amendments entered into force on the date of 
enactment. Johnson v. United States, 529 U.S. 694, 702 (2000) ; 
Gozlon-Peretz v. United States, 498 U.S. 395, 404 (1991). 

As a general rule, an administrative agency must decide a case 
according to the law as it exists on the date of the decision. 
Bradley v. ~ichmond School Board, 416 U.S. 696, 710-11 (1974) ; 
United States v. The Schooner Peqqy, 1 Cranch 103, 110 (1801); 
Matter of Soriano, 21 I & N Dec. 516 (BIA 1996, AG 1997) ; Matter of 
Alarcon, 20 I & N Dec. 557 (BIA 1992). For immigrant visa 
petitions, however, the Board has held that, to establish a 
priority date, the beneficiary must have been fully qualified for 
the visa classification on the date of filing. Matter of Atembe, 
19 I & N Dec. 427 (BIA 1986) ; Matter of Driqo, 18 I & N Dec. 223 
(BIA 1982); Matter of Bardouille, 18 I & N Dec. 114 (BIA 1981). 
Even if the law changes in a way that may benefit the beneficiary, 
the appeal must be denied, without prejudice to the filing of a new 
petition, to ensure that the beneficiary does not gain an advantage 
over the beneficiaries of other petitions. Id. 

Atembe, Driqo, and Bardouille each involved petitions under the 
family-based preference categories in section 203 (a) of the Act. 

M - In this case, however, the beneficiary seeks classification as the 
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spouse of a citizen. INA section 204 (a) (1) (A) (iii) , 8 U.S.C. 
section 1154 (a) (1) (A) (iii) , as amended bv Pub. L. No. 106-386, 
section 1503, supra. As immediate relatives, the spouses and 
children of citizens are not subject to the numerical limits on 
immigration, and do not need priority dates. INA section 
201 (b) (2) (A) (i) , 8 U.S.C. section 1151 (b) (2) (A) (i) . The purpose of 
the Atembe, Driqo and Bardouille decisions would not be served by 
dismissing the appeal in this case. For this reason, the appeal 
will be decided on the basis of section 2 0 4 ( a )  (1) (A) (iii) as 
amended by section 1503. 

Although the VAWA amendment allows an abused individual in a 
bigamous relationship to self-petition if the alien demonstrates, 
among other provisions, that (a) the marriage or the intent to 
marry the United States citizen was entered into in good faith by 
the alien, and (b) during the marriage or relationship intended by 
the alien to be legally a marriage, the alien or a child of the 
alien has been battered or has been the subject of extreme cruelty 
perpetrated by the alien's spouse or intended spouse, the record in 
this case reflects that the petitioner has not demonstrated that 
she entered into the marriage to the citizen in good faith. 

The petitioner has, therefore, failed to overcome this finding of 
the director pursuant to 8 C.F.R. 204.2 (c) (1) (i) (A) and (B) . 

The burden of proof in these proceedings rests solely with the 
petitioner. Section 291 of the Act, 8 U.S.C. 1361. The petitioner 
has not met that burden. ~ccordingly, the appeal will be 
dismissed. 

ORDER : The appeal is dismissed. 


