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DISCUSSION: The preference visa petition was denied by the
Director, Vermont Service Center. A subsequent appeal was
dismissed by the Associate Commissioner for Examinations. The

matter is now before the Associate Commissioner on a motion to
reopen. The motion will be granted and the case will be remanded
to the director for further consideration and action.

The petitioner is a native and citizen of Mexico who is seeking
claggification as a special immigrant pursuant to section
204 (a) (1) (B) (ii) of the Immigration and Nationality Act (the Act),
8 U.S.C. 1154(a) (1) (B) (ii), as the battered spouse of a lawful
permanent resident of the United States.

The director denied the petition after determining that the
petitioner failed to establish eligibility for the benefit sought
because she was divorced from her allegedly abusive permanent
resident spouse prior to the filing of the self-petition.

Upon review of the record of proceeding, the Associate Commissioner
noted that although a motion was filed with the court to set aside
the divorce, no documentary evidence was furnished to establish
that the court vacated or set aside the previcus judgement of
divorce entered on July 20, 1999; therefore, without this evidence,
the final judgement of divorce is considered valid. The Associate
Commissioner dismissed the appeal on October 22, 2001,

On motion, the petiticner submits a copy of the court docket
reflecting that the order to set aside the divorce was granted on
January 14, 2000. The petitioner also submits a certified copy of
her marriage license.

It is noted, however, that the court docket furnished on motion is
a computer listing and was not certified by the court. The case
will be remanded so that the district director may give the
applicant an opportunity to submit a certified copy of the order
setting aside the divorce, and to determine whether the criteria
listed in 8 C.F.R. 204.2(¢) (1) is satisfied. The director shall
enter a new decision which, if adverse to the petitioner, is to be
certified to the Agssociate Commissioner, Examinations, for review,
and without fee.

ORDER The Associate Commissioner’s decision dated October 22,
2001 is withdrawn. The case is remanded for appropriate
action consistent with the above discussion and entry of
a new decision.



