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INSTRUCTEONS:

This 3 the decision in your cass. AH documenty have been retnrned to the office wlich origioally decided your case.
Any farther inquicy st be made o thar office.

It yon believe the law was inapproprisely appdied or the analysiz wsed in reaching the decision was inconsistesn with the
information provided or with precedent decisions, you may He g motion we ceconsider, Snch a mtion must seate the
reazons for recensiderarion and ke suppuried by any pertinent precedent decisions. ARy Wotion o receusider st be filel
within 30 days of the decision that the rotion seeks e reconsider, as reguited meder § OF R T03. 503061000,

I woma have new o wlilitiooal informadon which yow wish 10 have considerad, v may [le o modon i reopen. Such
a motion must state e new facls G be proved al de regpened proceediog aod be supported by affidavie: or ouwer
dociumentary evidenee, ANy motien o reopen must be Tiled within 30 Davs of the decision thasthe notion seeks o reagen,
gavepl thal Eilure e fle hefore this period expircs may be excused in Qe discreiion of e Service where it is
demroareated thal the delay way reasmable snd beyoqe the conmol of the applican or pelidoner. Id.

Ay mwstivn must he filed with the office which erigivadly decided wour vase along with @ Fee of 11 as requived under
EC.CR.IOGT.
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DISCUSSION: The preference visa petition was denied by che
Director, Vermont Service Center, and is now before the Aszacciale
Comnigsioner for Examinations oan appeal. The app=al will e

dizmissed.

The peliticner is a native and citizen of Rusaia whe is sccking
classification ae a special ilmmicrant purs=uant  to  asotion
a4 far 1) (A) {iii} of the Immigration and Naticnality 2ot (the Acz),
§ 1.8.7. 11B4(a)(l) (4} (ii2), as the batterad apouse of a Unized
States citizen.

The directer determinsd that the petitioneyr failed to eataskliash
that zhe: (1) has been battered by, or has been the svbject of
extreme cruelty perpetrated hy, the citizen or lawiul permanent
regident during the marriage; or iz the parent of a ¢khild whe has
basn battered by, or has bkesn the subject of extrems coruelcy
perpetrated by, the citiren or lawful permanent resicernt during the
marriage; (2} is a person of good rorsl character; and (3 dia a
pargor whoge deportation {removal} would result in axtrems hardship
to herself, or to her child. The director, therefcre, denied the
patition,

on appeal, counsel asgerts that the decision iz incorreot o the
law and the facts,; that the documentation shows that the petiticoner
ia a katterad spouse within the reaning of the Taw; and that the
pebtilicner’s spouds 12 a United Statee citizen. He subsequently
submits additional evidence.

g C.F.R. 204.2{c) (1) states, in pertinentc psrt, that:

111 A spouse ray file a =melf-petiticn under secticn
A04¢a) 1) (AY (iil) or 204 (a) (1} (B} [1i) of the Act for his
ar her clapsificalion ag an ilmmigrant relative or 48 &
preference immigrant if he or she:

{&] Ies the apouse of a gitizen or lawiul
permanent rezidenl of the Tnited Stakes;

(Bl T5 oligiklc for immigrant olassification
under gectiocn 201k (2 (AY LY or 203 (al (2} (&)
of the Zct hased on that velationshio,

(2] Ie reagiding Zn the United Staktes;

{0} Hag resided In the United Slales wilh bthe
alliven or lawful permanens resident spouss;

(E) Has beesn battered by, or naz heen zho
dubject of excreme craslty perpetratod by, the
citigen eor lawful permanernt resident during
Lhe marriace; or is the oarent of a ¢hild who



has koeon battered by, or has been the subject
of extreme cruelty perpetrated by, the citizen
or lawful permansnt regident during the
marriage;

(Fy Is a pereon of good moral charackber;

i3} Is a person whose deportation [remowal)
would result in extretme hardship to himself,
horsslf, or his or ner chaild; and

(I} Brlered Lobo Che marciage Lo Lhe cilizen
or lawful permanent residen:t in good faith.

The record refllecta that cthe petitioner entered the United States
a5 4 wisitor on MNoverher 3, 1592, The petitioner married her
Tmited Stazcs citizen spouse on Septomber 27, 1928 at Manhattan,
Hew York. on March 2%, 2000, & gelt-peticion was filed bw Lhe
pecitioner claiming eligibililty a2 & apecial immigrani alien whao
has been battersd by, or has been the subject of extreme craelty
perpettazoed by, her TU.8. cibtizen spouge during their marriage.

JBRT T

B CUF.R. 204.2{c) {1) {1) (A} prowvides that the petitiomer mast ke the
gpouse of a citizen or lawful pormanent resident of the Usnitced
Etates.

The director determined that the pebtitioner had not cstablish that
har dpouse is a U.85. citizen; theretore, ke reserwvesa the right to
diemigs this econclugien iZ al  any time additieoral ewvidence
disproves Lhe assumption that her spouse is o 17.5, gitizen.

Oon appeal, the petiticner subolls her spouse's birth certificate
indicating thal he was born in N=w York. The petitionsr has,
therefore, overcome this finding of the director purasant to 8
C.FLR. Z04.242) {10 {41 {R).

EAST 1T

BOC.FLR. 204.20¢y (L} (1) (E) reguires bhe petitioner to eszablieh
that she has been battered by, or has boon the subject of exktrems
cruelty perpetrated by, the zitizen or lawful permansnt resident
during the marriage; or is the parent of a child who &as been
battorcd by, or has besn the subject of extrems cruslly parpeirated
by, the gitizen or lawful permanent resgideat during the marriage.
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The cualifying apuze muat havoe bheen sufficient>y aggravaled to have
raached the level of "batcery or oxtrems crueltfy. " B OCLFR.
zp4.2{c) (1) ivi} provides:

[Tlhe vaxases, "was batterad by or was the subject of
excrems oruselty" inclades, but is oot limited to, being
the wictim of any act or threoatened act of wiclenos,
inclading any forcsful detention, which results or
threatena to result in physical or menlal injury.
Payeholagical or sexual abuse or exploitation, including
rape, moleztatiomn, incest {if the viectim is a minor], or
foroed prostitution sha’l ke conaidered acte of viclence.
other abuesive actliong may also be acts of wviolence under
certain circumztancss, including acta that, in and of
“horsolves, may not initZally apuear violent oul chat ars
a ypart of an overall patcern of vioclence. The gqualifying
abuse ruat have been cormitted by the citizen or lawful
permanent resideat apouse, must have heen perpekrated
against the self-petitioner or the wself-petibticner's
child, and @must aave teken place during the =self-
pelilioner's marriage t£o the abuser.

B C.F.R. 204_2(c){2) provides, in part:

(i} Belf-pecitioners arse encouraged to aubwit primary
evidence whenever podgsible. The Service will consider,
nowewver, any credible evidence relevant to the petition.
The deter~inaticen of what owvidenge ig gredible and tho
welighl to be given that evidence shall be within the acle
disncretion of the Servivce.

* * *

[1v] Ewvidence of abuse may include, but is not limited
—o, reoorts and affidavits Zrom polics, judges and othor
court officials, medical personnel, sachool officialas,
¢lergy, gacial workers, and other socizl service sgency
personnel . Ferzons wan have obkained an ordory of
protection against the apuser or have taxen other legal
gleps Lo and Lhe abudgs are strongly encouraged to submik
coplies of the relating legal dooumembs.  Fwridence thak
the akuse wvictim sough: safe-haven in & battersd womnen’s
sheller or similar refuge may be relewvant, as may 2
combination of documents such ag a photograwh of ths
visinly injursd self-petitioner supporled by aflidavits.
Other [orma ol cradible relewvant svidence will alao ba
cobglderad.  Locumentary proof of non-qualifying akuse
may only be used ta establiszh a pattern of akus=s and
violenoee and to supunort a claim that gualifying abu=ss
also ococoursrad.
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The director reviowod and discussed tle evidence furniaked by che
petiticmer, ineluding evidence furnished in response to his reguest
for additional evidence. The discuasion will not he repeaced here.
He roted, however, that the lelites from Go_den Imaging, P.O.,
indiraring a dace of asrvice on July 30, 19%%, did ool indicals Lhe
cause of the pelitioner's injuries, and that although the
potitionor was requested to obtain a letter from the wedical office
who treated her feor theae injuries indicating the cause of the
injuries, none was received. The director statbed that hecause the
petitionor had not respeonded to all the gueationas asked in Lhe
nobice dated Septevher 27, 2000 volating to her medical treatment
based on her oclairs of akwae, sand kecause the petiticonerta gworn
testimonies zregarding asther aspects ol Lhe petlcion have been
contradicced by evidengoe, the Service will not at this time accept
her ¢laim thal her spougs wase Che cause of ber hrokon nosc without
additicnal evidence of abuse.

On appeal, the petitioner subkmits evidence prewvicusly Zurnished,
ineloding {1) a police/domestic incident report, filed on May 16,
2000, in which the officer states that the petiticner filed a
roport against bher husband, which happened - year and 2 months agae,
indicating that on Pebrusry 10, 1%3%, the petiticner awceke to her
husiand biting her on the lelt eax, righl and 1=l [orearm, and
varicus places on her leg=; that she drowve herzelf to Coney Islang
hospital whare aghe was treatced and rolcased; (2) a pavochological
aggesament dated January 14, 19%9%; (3) a paychoaocial assesavent by
Nancy Kahn dated June 2, 2001; (4] a letter from the Kew Forest
Medical dated May 15, 2001, signed by Lazar EBheras, Qffice
Managemenz, aertifying that the petitionor was under their
arofessional care for injuries sustained when she wae agcaulted and
bactered by har hcsband on Marceh 31, 1999%; and {3) aZfidavits from
two friencs of the oetitioncr olaiming to be witnessss of the
abusge.

The petitionsr, however, did not address the directer’s concerna
regarding the coniradictory evidence furnished by Lhe pelilicn=r to
estakbliesn extrewms cruslby: tierelore, ss bthe evidence furnished on
appeal d4id not ewvercome the directer's oonccrvna, they will not be
evaluated. Further, while the petitioner on appeal submibts ancther
copy of the letter from Golden Imaging, P.O., the record rzefloctas
that imaging services were accordsd the oetitioner on Tuly 30,
1944, as a razult of a motor vehicle acoident on July 4, 1%8%.

Fursuasnt To 8 T.F.RE. 204.2{c){2), the Scrvice will corsider any
¢redible evidence zrelevant to the pelillioan, ard that the
determinaticn ol whal evidence is credible and the weight to be
given that evidence ghall b2 within the =zols disaorecsion of the
Serwvior.

As determined by the direstor, and based on ths conflistling
information furrcisled by che petitioner, the Scrvion fan not ascsot
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the peciticnsr's claim taat she was the subject of "extreme
cruelty" as contemplaled oy Congreas, and Lo overaome the
divector's finding pursusct to B O.F.R. 204.2 (20 (11 {11 {E) .

EAHT =TT

8 CLFPL.R. 20& 2 (et (1) i) {F) requires tlhe petlitiocner Lo sstablish
thkat she ig a person of good meral gnaracter. Pursuant te 8 OUF.E.
204 . 202y (2 (v}, primary evidence of the gelf-petiticner’s good
mnral character is the self-peticioner’s aflidavil. The sllidavit
akorld be accompaniced by a Togal police clesrarnce or a stake-issusa
criminal background check for each Zocallifty or gate 1n thoe hitad
States in which the self-petlilicner bas resided Zor gix or oore
months during thoe throe-year pericd immediately Dreceding the
tilirg of the petiticon. Self-petitioners whe lived ouzeide the
Unitved Stales duripg Lthis Lime should submil o a pollce clearance,
criminal background check, cr =iImilar rspsosrt issusd by the
appropriatc authority in cach forcign country in which he or she
resided tor six or more monthe during che 3-vear period immediacely
precedicg Lhe [iling of the sell pelilion.

The director determirccd that the petiticner bhad not cstabkliah that
ghe ig a2 pevaon of good morsl character based on her violacior ol
a arctecticon order granted Lo ner [osmer oolber-in-law againsc the
pelliticoer,  Ee robed Lhal Lhe police clearzoce indicabkes thazt the
patiticrer had pled guilty (on Jurne 22, Z000) to aggravatbed
aaras=Tent and aarassment with physiszal <ontact in the saooed
degres, and that charges for coriminal ooplempl and previous
aggravzted haramament were consolidated with the charges to which
she pled guilty.

Un app=2al., the petitioner subkmicts ancther copy of the palice
clearance and her corviction record for harassmenz with physical
conTach.,

Saction 101 (f; of the Ace, 8 U.5.C. 11c1{fl, stst=s=s, in pertineat
parI:

Mo potrsen ahall be regarded as, or found —o be, a person
of good moral characster who, durirg the period tor which
gquod mora’l charactey 1z requirsd —o he esgrabklish, is, or
Wls-—

* " &

i3y a membkor of 2re or wmore of the classes of
persons, wasthor inadmizgeible or ool describsad ia. . . or
subparagraphs {A! and (B} ol zection 21273l (2;  and
subparagrapk Q1 tharefore o7 suchk section. .. . if the
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offerss degoribed therein, for wiich such pereon was
convictked or of which he admits the commission, was
committed durine such pericd.

The fack that anv wperscn iz nobk within any of the
forngoing classes shall oot preclude a finding chat for
other remaons such percon iz or was not ol good moral
character.

The petitioner kas, therefore, failed to establiesh Lhat ahe ig a
pergon of good moral character bascd on her arrests and convictiaon
during the three-vear period recuirsd to show good moral character.
The petiticner has failed to owercome Lhe director’s findings
pursuant to & C.F.R. 204 _2(c) (1) (1) ().

PARRT IV

On QOctober 2d, 20030, the Preaident approved enactment of the
Violerce 2gainst Women Act, 2000, Tubk. L. No. 106-386, Divisicon B,
114 Stat, 1£€4, 1481 [(2000) . S=ction 1503 (h} amends sectign
204 fa) (1) (A [iii) of the Aot ac that an alien s«lf-petitioner
claiming to qualily Lor immigralion as the battered spouee or child
of & United 3tates citizen is no longer reguired to show that the
zelf-petiticner’s removal would impose sxtreme hardship o the
gelf-petitioner or the =zelf-petitioner’s child. Id. secticn
1503 (hy, 114 Stat. at 1520-21. Pup. L. 106-385 does not specitfy an
effective date for the amendmenzs made by sectior 1503, This lack
of an effective date strongly suggests that the amendments sntered
into force on the date of snactment. Johnson v, nited Stateg, H20
U.3. 634, 702 (2000} ; Sozlon-Perete v, United States, 498 1.8, 345,
404 (1921 .

2z a general rule, an administrative agency muet decids a casze
agaording ko the law ag it existe on the date of the decisicon.
Bradley v. Hichmend School Board, £16 U2, 696, 710-11 (19740 ;
Tnited 8Stales v, The Scheonsr Pegogy, 1 Cranch 1032, 110 {18310
Matter of Soriano, 21 I & W Dec. 516 (RTA 1936, AC 19971 ; Matter of
dlargon, 20 I & N Dec. S5¢ {3 A 1932), Fer  immigract wisa
petiviors, however, the Board has held that, to estaklish =a
priority date, the bhencficiary ruat have been fully gualified for
the wiga glasgification on the date of filing. Macter of Acenbe,
1% T & K Dec. 427 [BI& 12785) ; Matter of Drigo, 12 I & N Dec. 223
[BGI& 1932} ; Matter of Bardouille, 18 I & N Leq, 114 {BIA 19330 .
Even 1f tha law changes in & way that may benefit tke beneficiary,
Eke appoal ~wat be denied, wilhouk prejudice to the filing of 5 new
petition, to ongure that the beneliciary does nob gain an advantago
over the beneficiaries ol other petitions. Id.
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Atembs, Drige, ang Bardouille each inwvolwved velicione undotr the
Zamily-based preference gazogonries in csction 203 (ar of the holk.

“r. ~him case, howevar, Lhe beneficiary acclks olassification as tke

guonse of a nitizen. INA secllicn 2040z (1) () (iii), & T.=.C.
gactiion 11&G4(ad (1) (A) (iii), Az amended by Zub. L. No. 105-385,
sechtion 2503, maprd. Az lmmeciats relakbiwvos, the spouses and
children of gitizmcns are not suujsc. Lo Lie oumerical limice on
immicralion, and do et wneed priority dates. INA seolilon
201 (b} (21 (A} (1}, 8 U.B.C, gaection 1151 (0 ¢2) (Ay (1) . The parpores of
the Atombe, Drige and Bardoaille dscligicna wodld not be served oy
diemizgaing the appoal in this czse.  For this reason, the appeal
will be declided on the bagis of seonion Zod4{al) {27 {R) (iii} as

amended by sectiocn 1503,

Areordingly, as the law -—hat exists st the time of this decislon
Goesd nob regulire the petitioner to show that her remowval £rom tks
United Stalss would result in extrems hardshis to herself or to her
child, the petitiener has, therefors, ovarceons this finding of che
gdirector pursuant to 8 C.F.R. Z204.2(c) (1) (i) [G] .

BARL WV

B 0. 7Lk, 204l {1 (i (E] roquires the petitionory to estaklish
thar ghe entered into che rarriage o the citizen in good faith.

The direczor determined chat al-hougn documsutation fornished
rellects that thae pecitcicner appezarzs there way be a bona fide
marriage, the record, however, showa that the petiticner placed
persoral ads in a Russian rewapaper geeking wale companionsaip,
only four months afrter her marr-iage.

on appeal, the pertiticnsr neither adoregged nor rebuttad Lhis
Cindicg ol Lhe direclor and Lo overcome bis concern pursuant —o B
C.F.R. 204 _20(cy () (1} (H) .

The burdsr ol prool 1o these proceedinegs reskts solely with the
petiticner. Secticon 291 of the Acc, B U.5.C. 1361. The petiticnar
has not met tEhat burdon. Aocordingly, the appeal will be
i amisacd.

ORDER: I'he appeal is dismissed.



