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DISCUSEION: Thne preference visa potition was denied by the
Dirsctor, Vermont Scrvico Center, and ig now helore the Associate
Commissicrer for Bxaminations on appsal. The appeal will be
dismissad.

The petitioner is a rnative and citizen of Mexico who is aeseking
clapaificavion as a special Zmomigrant pursuant to Section
204{a) (1) (A} (iii) of the Tmmigration and Natioralily fct (tae= Act),
B U.5.C. 154 (3} (1) (A} (iii), &s Lhe battered =zpouse of 3 United
States citizen.

The director determined that tChe petitiorer failed teo egtakliszh
that =she: (1} has been nallered by, or has bonon the snbjecl of
extreme cruslty perpetrated by, the citirzen or lawful perranent
resident during the marriage; or is the varent of a =h:ld who haa
been battered by, or has been the subject of extrome cruelly
perpetrated by, the citizen or lawful permanent resident during tae
marriage; and (2} i3 a perscon of good moral character. Tae
director, therefore, deried the petition.

on zppeal, tho potiticner atates chat: {1) a police clezrance wags
submitted under the only legal name she used in the United States;
{21 it im nct possible to prove non-existenss of a divorce as Lhe
court does not issue statementa that a divorce ig pending: and (33
ghe pubmitted aceguate evidenss of domestic wviolence includirng
evidence that she was granled a restraining order by the judge
af-er a contesgted hearing. Al-heough the peticioner states that eghe
will supmlemsnl her appeal with additioral ewvideace, it has baen
approxXximately seven months aince the appeal was filed ard ne
additional eviderce hag been entered into the record of proceeding.

8 C.F.R. 204.2 (e} {1) =tates, in pertinent part, thazt:

{1y & spouas may [ile a self-petition urder secticn
204 (a} (1) {A) {1ii]) or 204 {a) (1) {B) {i1i] of cke Act For hisz
2r her classificaticr as an lmmigrant relazive or as a
prefereance immigrant if he or she:

t&l Is the spowze of a oitizen or lawful
permanent resicont of the United States;

B} I8 eligible Fov immigran. olassificarior
under assctiom ICL 0L (21 (A) (1) o0 263 (a) {20 (&)
of the Act bssged on that relationship;

{2} Is remiding in Lhe United States;

(L) Has resided ir Lhe United States with tke
“ivizen or lawlul parmansct residenl spouse;



{E] Has beer battered by, ov hag besn che
subjoot of extrems cruelty perpelraled by, the
citigern or lawful opermanent resident during
Ene marriage; or is tho parent o a3 child wheo
has boon pattered by, or has been Lhe subject
of sxtreme crusl:y perpetrated oy, thae citizen
or lawful permancnt rogident diring Cae
marriago;

(¥l iz a perscrn of good morat character;

iG) Tz a person whoee deporlation [remowval)
would resull 1a extreme hardshio to LimaelE,
hers=l1f, or ais or hor child: and

(Hy Entered inLo Lhe marriage to the gicizen
or lawlful permanent resident in good taich.

The petitien, Form I-350, shows that Lhsz pebiticner arrived in the
United States in Sapterber 1991, Howaswver, her currcnt immigration
status or how she entered the Unikted Statea wae not ehown. “ho
petitioner married ker United States citizen spouse on April 7,
192%h &t Lohg Fzach, California. Or Oolober 14, 1999, 3 gell-
pecition was filed by the psatiticner claiming eligibility as a
speclal immigrant. alien wheo nas pDeen battered by, or has besn the
subject of oxtreme cruslty perpetrated by, her U 3. citizen spouge
during their marriage.

§ T.r.R. 204 2000 (1} (1Y (E) reguire=z the petiliorer to eztabliah
that she has been ballered by, or has been the subject of a3t reme
cruclty perpelrated by, the gitizen or lawfal perymanent resident
durirg Lhe marriage; or 13 the parent of a caild who nas been
baltered by, or haa besn the subject of extreme crualty perpotraced
by, the citizen or lawlul permanent vesident during the marriage.

The direcdtor noted a dizorepancy betwses valuat on in
which it was stated tae petitioner miscarried after being purched,
and the atatemenl from the haspizal which appears to indiecate that
the petiticuer injurod her oot or lag. He determined rhat
alikovngh ske was requested on May 25, 2Z0C0, and again on January
19, 260%, ©o gubmit an explanaticn of the digcrepancy, no svidence
wWags Iurrished.

on appral, tke petitioncr gtates that she submitted adoguals
evidenze ol domestic wviclence including evidence that ghe was
granled a restrainivg o-der oy the Judge after = conzested Learing.
The peLitisnes, howover, did oot addross the directors redilest for
ar cXplanaticn of the discrepancy rogarding —ke 2oss of her
Fragnanzy, or evidence Lo establish that Lhe petitioner's spouse
aanaed her induries ¢ Cotokher 14, LGS,



The petitioner has falled to overcoms this finding of ke directaor
oursuant to 8§ C.F.E. 204.2{2) (1) {1)1=),

8 C.F.KE. 204.21cl {1) {1} (F} reguiree the pekitiocner to ezstaklizh
thal she is a perscn of good moral charvacter. DPursuank o 8 C.F.R.
204.2¢(c) {2) {v], primary evidence of Lhe seif-potiticner's good
meral charaster iz the gelf-petitioner's affidavit. The affidavit
ghould be accompanied oy a local pelian cleararce or a s-ate-isaued
criminal bhackground check for sach logalily or state in the United
States in which thks self-petitioner has res ded for a8ix our moro
momthks durizng the three-year psriod immediately precsding the
Eiling of the petiticn.

The director determined “hat the petitioner fail co submit a police
¢learance under the name of Rodrigquez (her maiden name) ag had been
requested an January 10, 2005, While the petitioner cu appeal
states that she will supplement her appeal with arn additional
olaarance, none has bosn furqishsd.

The petitioner has failed to overcome the this finding of the
director pursvant to 8 C.F.3. 204.2{c) {1) (i} (F}.

The burden of procf In these proceedincse rests solely with the
petitioner. Section 291 of the Apz, 8 U.5.C. 1361, The petitiorer
has not mot  that burden. Accordingly, the appezl will be
dismissed.

LEDEER: The appeal iz dismisaed.



