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DISCUSSION: The preference visa petition was denied by the
Director, Vermont Service Center, and is now before the Associate
Commissioner for Examinations on appeal. The case will be remanded
to the director for further action.

The petitioner is a native and citizen of Guyana who is seeking
classification as a special immigrant pursuant to section
204 (a) (1) (A) (111) of the Immigration and Nationality Act (the Act),
8 U.S.C. 1154(a) (1) (A) (1iii), as the battered spouse of a United
States citizen.

The director determined that the petitioner failed to establish
that he is the spouse of a citizen or lawful permanent resident of
the United States pursuant to 8 C.F.R. 204.2(c) (1) (i) (A) because he
was divorced from his allegedly abusive spouse prior to the filing
of the self-petition. The director, therefore, denied the
petition.

On appeal, the petitioner states that his representative made a
mistake and did not include the name of his wife on the Form I-360
petition. He submits additional evidence.

8 C.F.R. 204.2(c) (1) states, in pertinent part, that:

(1) A spouse may file a self-petition under section
204 (a) (1) (A) (iii) or 204 (a) (1) (B) (ii) of the Act for his
or her classification as an immigrant relative or as a
preference immigrant if he or she:

(A) Is the spouse of a citizen or lawful
permanent resident of the United States;

(B) Is eligible for immigrant classification
under section 201 (b) (2) (A) (i) or 203 (a) (2) (A)
of the Act based on that relationship;

(C) Is residing in the United States;

(D) Has resided in the United Statesg with the
citizen or lawful permanent resident spouse;

(E) Has been battered by, or has been the
subject of extreme cruelty perpetrated by, the
citizen or lawful permanent resident during
the marriage; or is the parent of a child who
has been battered by, or has been the subject
of extreme cruelty perpetrated by, the citizen
or lawful permanent resident during the
marriage;

(F) Is a person of good moral character;



(G) Is a person whose deportation (removal)
would result in extreme hardship to himself,
herself, or his or her child; and

(H) Entered into the marriage to the citizen
or lawful permanent resident in good faith.

The petitioner furnished with his self-petition a copy of a divorce
judgement between the petitioner and L effective
January 28, 1997. Because the self-petition was filed on July 30,
2001, more than four years later, the director denied the petition.

On appeal, the petitioner states that his representative made a
mistake and did not include the name of his present wife on the
Form I-360 petition. He submits a corrected copy of the Form I-
360, a copy of his marriage certificate reflecting that he married

on January 20, 2000 in New York, and a copy of Ms.
Puerto Rican birth certificate.

The petitioner has overcome the director’s sole ground for denial
pursuant to 8 C.F.R. 204.2(c) (1) (i) (A) . The case, however, will be
remanded so that the director may readjudicate the petition and
determine whether all other criteria listed in 8 C.F.R. 204.2 (c) (1)
are satisfied. The director shall enter a new decigion which, if
adverse to the petitioner, is to be certified to the Associate
Commissioner, Examinations, for review.

ORDER: The director’s decision is withdrawn. The case 1is
remanded for appropriate action consistent with the above
discussion and entry of a new decision.



