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DISCUSSION: The preference visa petition was denied by the 
Director, Vermont Service Center, and is now before the Associate 
Commissioner for Examinations on appeal. The appeal will be 
dismissed. 

The petitioner is a native and citizen of Mexico who is seeking 
classification as a special immigrant pursuant to section 
204 (a) (1) (B) (ii) of the Immigration and Nationality Act (the Act), 
8 U.S.C. 1154 (a) (1) (B)  (ii) , as the battered spouse of a lawful 
permanent resident of the United States. 

The director determined that the petitioner failed to establish 
that she is the spouse of a citizen or lawful permanent resident of 
the United States. The director, therefore, denied the petition. 

On appeal, the petitioner states that she firmly believes that her 
former spouse was a legal permanent resident of the United States. 
She submits additional documentation. 

8 C.F.R. 204.2 (c) (1) states, in pertinent part, that: 

(i) A spouse may file a self-petition under section 
204 (a) (1) (A) (iii) or 204 (a) (1) (B) (ii) of the Act for his 
or her classification as an immigrant relative or as a 
preference immigrant if he or she: 

(A) Is the spouse of a citizen or lawful 
permanent resident of the United States; 

(B) Is eligible for immigrant classification 
under section 201 (b) (2) (A) (i) or 203 (a) (2) (A) 
of the Act based on that relationship; 

(C) Is residing in the United States; 

(D) Has resided in the United States with the 
citizen or lawful permanent resident spouse; 

(E) Has been battered by, or has been the 
subject of extreme cruelty perpetrated by, the 
citizen or lawful permanent resident during 
the marriage; or is the parent of a child who 
has been battered by, or has been the subject 
of extreme cruelty perpetrated by, the citizen 
or law£ ul permanent resident during the 
marriage ; 

(F) Is a person of good moral character; 

(GI Is a person whose deportation (removal) 
would result in extreme hardship to himself, 
herself, or his or her child; and 
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(H) Entered into the marriage to the citizen 
or lawful permanent resident in good faith. 

The petition, Form 1-360, shows that the petitioner arrived in the 
United States on August 18, 1993. However, her current immigration 
status or how she entered the United States was not shown. The 
petitioner married her spouse on January 4, 1997 at Sweeny, Texas. 
On January 14, 2002, a self -petition was filed by the petitioner 
claiming eligibility as a special immigrant alien who has been 
battered by, or has been the subject of extreme cruelty perpetrated 
by, her permanent resident spouse during their marriage. 

8 C.F.R. 204.2 (c) (1) (i) (A) provides that the abusive spouse must be 
a citizen of the United States or a lawful permanent resident of 
the United States when the petition is filed and when it is 
approved. 

Because no evidence was furnished to establish her spouse's status 
in the United States, the petitioner was requested on April 16, 
2002, to submit evidence of his status. In response, the 
petitioner furnished a copy of a Form 1-551 issued to 

(the petitioner's spouse) under alien r e g i s t r a t i m  - The director noted that the card did not appear to be 
a valid 1-551, and a review of Service records and available 
electronic records failed to establish th-is a lawful 
permanent resident of the United States. 

On appeal, the petitioner submits a copy of the same Form 1-551 and 
states that she firmly believes that her former spouse was a legal 
permanent resident of the United States. 

The petitioner has failed to establish that her spouse is a citizen 
or a lawful permanent resident of the United States when the 
petition was filed. The petitioner is statutorily ineligible for 
the benefits sought pursuant to section 204(a) (1) (A) (iii) or 
204 (a) (1) ( B )  (ii) of the Act. 

The petitioner has failed to overcome the director's finding 
pursuant to 8 C.F.R. 204.2(c) (1) (i) (A). 

The burden of proof in these proceedings rests solely with the 
petitioner. Section 291 of the Act, 8 U.S.C. 1361. The petitioner 
has not met that burden. Accordingly, the appeal will be 
dismissed. 

ORDER : The appeal is dismissed. 


