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DISCUSSION: The preference visa petition was denied by the 
Director, Vermont Service Center. A subsequent appeal was 
summarily dismissed by the Associate Commissioner for Examinations. 
A brief was submitted by the petitioner subsequent to the appeal 
but was not included in the record of proceeding prior to the 
decision of the Associate Commissioner. The case will, therefore, 
be reopened. The previous decision of the Associate Commissioner 
will be affirmed. 

The petitioner is a native and citizen of Brazil who is seeking 
classification as a special immigrant pursuant to section 
204 (a) (1) (A) (iii) of the Immigration and Nationality Act (the Act), 
8 U.S.C. 1154 (a) (1) (A) (iii) , as the battered spouse of a United 
States citizen. 

The director denied the petition after determining that the 
petitioner failed to establish that she has been battered by, or 
has been the subject of extreme cruelty perpetrated by, the citizen 
or lawful permanent resident during the marriage; or is the parent 
of a child who has been battered by, or has been the subject of 
extreme cruelty perpetrated by, the citizen or lawful permanent 
resident during the marriage. 

Upon review of the record of proceeding, the Associate Commissioner 
noted that the petitioner had failed to identify specifically any 
erroneous conclusion of law or statement of fact for the appeal. 
He further noted that although the petitioner indicated that she 
was sending a brief and/or evidence within 30 days, it had been 
approximately 12 months since the filing of the appeal, and no 
additional statement or evidence was provided. The Associate 
Commissioner, therefore, summarily dismissed the appeal on 
September 18, 2002. 

s- 
I A brief, submitted by the petitioner subsequent to the appeal, was 

received by the Service but was not included in the record of 
proceeding prior to the decision of the Associate Commissioner. 
Therefore, the case will be reopened on a Service motion in order 
that the brief may be addressed. 

8 C.F.R. 204.2 (c) (I) states, in pertinent part, that: 

(i) A spouse may file a self-petition under section 
204 (a) (1) (A) (iii) or 204 (a) (1) (B)  (ii) of the Act for his 
or her classification as an immigrant relative or as a 
preference immigrant if he or she: 

(A) Is the spouse of a citizen or lawful 
permanent resident of the United States; 



Page 3 

(B) Is eligible for immigrant classification 
under section 201 (b) (2) (A) (i) or 203 (a) (2) (A) 
of the Act based on that relationship; 

(C) Is residing in the United States; 

(D) Has resided in the United States with the 
citizen or lawful permanent resident spouse; 

(E) Has been battered by, or has been the 
subject of extreme cruelty perpetrated by, the 
citizen or lawful permanent resident during 
the marriage; or is the parent of a child who 
has been battered by, or has been the subject 
of extreme cruelty perpetrated by, the citizen 
or lawful permanent resident during the 
marriage; 

(F) Is a person of good moral character; 

( G )  Is a person whose deportation (removal) 
would result in extreme hardship to himself, 
herself, or his or her child; and 

(H) Entered into the marriage to the citizen 
or lawful permanent resident in good faith. 

The record reflects that the petitioner entered the United States 
as a visitor on January 4, 1991. The petitioner married her United 
States citizen spouse on June 8, 1998 at Brooklyn, New York. On 
April 2, 2001, a self-petition was filed by the petitioner claiming 
eligibility as a special immigrant alien who has been battered by, 
or has been the subject of extreme cruelty perpetrated by, her U. S. 
citizen spouse during their marriage. 

8 C.F.R. 204.2 (c) (1) (i) ( E )  requires the petitioner to establish 
that she has been battered by, or has been the subject of extreme 
cruelty perpetrated by, the citizen or lawful permanent resident 
during the marriage; or is the parent of a child who has been 
battered by, or has been the subject of extreme cruelty perpetrated 
by, the citizen or lawful permanent resident during the marriage. 

The qualifying abuse must have been sufficiently aggravated to have 
reached the level of "battery or extreme cruelty." 8 C.F.R. 
204.2 (c) (1) (vi) provides: 

[Tlhe phrase, "was battered by or was the subject of 
extreme crueltyn includes, but is not limited to, being 
the victim of any act or threatened act of violence, 
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including any forceful detention, which results or 
threatens to result in physical or mental injury. 
Psychological or sexual abuse or exploitation, including 
rape, molestation, incest (if the victim is a minor), or 
forced prostitution shall be considered acts of violence. 
Other abusive actions may also be acts of violence under 
certain circumstances, including acts that, in and of 
themselves, may not initially appear violent but that are 
a part of an overall pattern of violence. The qualifying 
abuse must have been committed by the citizen or lawful 
permanent resident spouse, must have been perpetrated 
against the self-petitioner or the self-petitioner's 
child, and must have taken place during the self- 
petitioner's marriage to the abuser. 

8 C.F.R. 204.2(c) (2) provides, in part: 

(i) Self-petitioners are encouraged to submit primary 
evidence whenever possible. The Service will consider, 
however, any credible evidence relevant to the petition. 
The determination of what evidence is credible and the 
weight to be given that evidence shall be within the sole 
discretion of the Service. 

(iv) Evidence of abuse may include, but is not limited 
to, reports and affidavits from police, judges and other 
court officials, medical personnel, school officials, 
clergy, social workers, and other social service agency 
personnel.. Persons who have obtained an order of 
protection against the abuser or have taken other legal 
steps to end the abuse are strongly encouraged to submit 
copies of the relating legal documents. Evidence that 
the abuse victim sought safe-haven in a battered women's 
shelter or similar refuge may be relevant, as may a 
combination of documents such as a photograph of the 
visibly injured self-petitioner supported by affidavits. 
Other forms of credible relevant evidence will also be 
considered. Documentary proof of non-qualifying abuse 
may only be used to establish a pattern of abuse and 
violence and to support a claim that qualifying abuse 
also occurred. 

Because the petitioner furnished no evidence to establish that she 
has met this requirement, she was requested on May 2, 2001 to 
submit additional evidence. The director listed examples of 
evidence she may submit to establish extreme cruelty. The 
petitioner responded by listing names and addresses of individuals 
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and making notations on the director's letter of request for 
evidence. The director determined that short, brief notations 
regarding her relationship with her spouse do not provide a clear 
outline of the abuse and events that took place. The director 
added that the Service cannot make a determination based on these 
short answers, as an understanding of the claimed abusive 
relationship had not been conveyed. Based on the evidence 
presented and the response to the Service's requests for evidence, 
the director concluded that the petitioner had not established that 
she was eligible for the benefit sought. 

Subsequent to the appeal, the petitioner submits a brief and 
documents, some of which had been previously furnished and 
contained in the record of proceeding. None of the documents 
relate to the petitioner's claim that she has been battered by, or 
has been the subject of extreme cruelty. In her brief, the 
petitioner states that she considers her case to be based on her 
status as an abandoned spouse, and that she endured extreme 
hardship during her marital life. She states that many problems 
arose shortly after her marriage to - 

He started by not taking care on a timely basis of his 
responsibilities as head of the family. He started to 
leave the house in the evening hours longer than 
expected. Although no physical abuse was involved, in 
many occasions he abused verbally. His pattern of 
behaviour changed drastically and suddenly, I felt my 
life was broken apart. His verbal abuses ran from simply 
screams to nasty and despicable words. He did not allow 
me to take part in his social life, neither allow me to 
visit personal friends without him. He used to allege 
that our cultures were different and I do not have enough 
mind to assimilate his pattern. In definitive words, our 
life as husband and wife changed, and I have to endure 
hard times to keep my love for him alive. 

The petitioner further states that a year after the marriage, in 
June of 1999, t r a v e l e d  to his native country. He left 
a note advising her that she can keep working to support herself 
because he did not have enough money after setting up his business 
in Egypt, and that he would return home before February 2000. The 
petitioner states that at the "beginning of his departure, we get 
in contact over the phone in a couple of occasions, but we lost 
contact with each other and, as of today, I am not aware of his 
whereabouts." 

Marital tensions and incompatibilities which serve to place severe 
strains on a marriage, and in fact may be the root of a marriage's 
disintegration, do not, by themselves, constitute the extreme 
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cruelty which was contemplated by Congress in enacting the Violence 
Against Women Act. The relationship described by the petitioner 
reflects what would be considered a troubled marital relationship 
but does not constitute qualifying abuse. Nor does the 
petitioner's statement suggest that the marital difficulties 
claimed by the petitioner were beyond those encountered in many 
marriages. Further, while the petitioner claims that the citizen 
spouse abandoned the marital relationship, "abandonmentu is not 
included in, nor does it meet, the definition of qualifying abuse 
as provided in 8 C.F.R. 204.2(c) (1) (vi). 

As provided in 8 C.F.R. 204.2 (c) (2) , the Service will consider any 
credible evidence relevant to the petition. A self-petitioner who 
has suffered no physical abuse is not precluded from a finding of 
eligibility for the benefit sought. The petitioner, in this case, 
has furnished no evidence to support her claim that qualifying 
abuse has occurred. 

Based on the evidence in the record, it is concluded that the 
petitioner has failed to establish that she was battered by or was 
the subject of "extreme cruelty" as contemplated by Congress and as 
defined in 8 C.F.R. 204.2 (c) (1) (vi) . The petitioner has failed to 
overcome the director's finding pursuant to 8 C.F.R. 
204.2 (c) (1) (i) (E) . 

Accordingly, the decision of the Associate Commissioner dated 
September 18, 2002, will be affirmed. 

ORDER : The decision of the Associate Commissioner dated 
September 18, 2002, is affirmed. 


