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DISCUSSION: The preference visa petition was denied by the
Director, Vermont Service Center, and 1is now before the
Administrative Appeals Office on appeal. The appeal will be
dismissed.

The petitioner is a native and citizen of Brazil who is seeking
classification as a special immigrant, pursuant to section
204 (a) (1) (A) (1ii) of the Immigration and Nationality Act (the Act),
8 U.S.C. § 1154 (a) (1) (A) (iii), as the battered spouse of a United
States citizen.

The director determined that the petitioner failed to establish

that she: (1) is the spouse of a citizen or lawful permanent
resident of the United States; and (2) is eligible for immigrant
classification under section 201(b) (2) (A) (i) or 203(a) (2)(a), 8

U.S.C. § 1151(b) (2)(A) (i) or § 1153 (a) (2) (A), based on that
relationship. The director, therefore, denied the petition.

On appeal, the petitioner states that in June of 1999, she filed
for divorce from her ex-husband *in Brazil. She
subsequently took a trip to the United States where she met her
present husband #, and they were married on March 13
2001. The pet1 ner claims that before she and Mr. F
finalized the wedding, she called Mr |llto inquire about their

divorce, and he stated that it was finalized in February 2000.

8 C.F.R. § 204.2(c) (1) states, in pertinent part, that:

(1) A spouse may file a self-petition under section
204 (a) (1) (A) (iii) or 204 (a) (1) (B) (ii) of the Act for his
or her classification as an immigrant relative or as a
preference immigrant if he or she:

(A) Is the spouse of a citizen or lawful
permanent resident of the United States;

(B) Is eligible for immigrant classification
under section 201 (b) (2) (A) (i) or 203 (a) (2) (n)
of the Act based on that relationship;

(C) Is residing in the United .States;

(D) Has resided in the United States with the
citizen or lawful permanent resident spouse;

(E) Has been battered by, or has been the
subject of extreme cruelty perpetrated by, the
citizen or lawful permanent resident during
the marriage; or is the parent of a child who
has been battered by, or has been the subject
of extreme cruelty perpetrated by, the citizen
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or lawful permanent resident during the
marriage;

(F) Is a person of good moral character;

(G) Is a person whose deportation (removal)
would result in extreme hardship to himself,
herself, or his or her child; and

(H) Entered into the marriage to the citizen
or lawful permanent resident in good faith.

The record reflects that the petitioner entered the United States
as a visitor on June 20, 2000. The petitioner married her United
States citizen spouse on March 13, 2001 at Orlando, Florida. Oon
December 3, 2001, a self-petition was filed by the petitioner
claiming eligibility as a special immigrant alien who has been
battered by, or has been the subject of extreme cruelty perpetrated
by, her U.S. citizen spouse during their marriage.

8 C.F.R. § 204.2(c) (1) (1) (A) provides that the petitioner must be
the spouse of a citizen or lawful permanent resident of the United

States. 8 C.F.R. § 204.2(c) (1) (1) (B) provides that the self-
petitioning spouse must establish that she 1is eligible for
immigrant classification under section 201(b) (2) (A7) (i) or

203 (a) (2) (A) of the Act based on that relationship.

8 C.F.R. 204.2(c) (1) (1i) provides that the self-petitioner must be
legally married to the abuser when the petition is properly filed
with the Service. 8 C.F.R. 204.2(c) (2) (ii) provides that a self-
petition must be accompanied by evidence of the relationship.
Primary evidence of the marital relationship is a marriage
certificate issued by civil authorities, and proof of the
termination of all prior marriages of both the self-petitioner and
the alleged abuser.

The record reflects that in response to the director’s requests on
March 28, 2002, and again on June 18, 2002, to submit proof of the
legal termination of the petitioner’s marriage to her former spouse
(Mr BB the petitioner provided a copy of the legal termination
of the marriage reflecting that her divorce from Mrioccurred
on July 18, 2001, and that it was registered on August 15, 2001.

As determined by the director, the petitioner was not divorced from
her former spouse at the time she married Mr. ||l on March 13,
2001. Therefore, the petitioner was not free to marry M-t
that time, and her marriage cannot be deemed valid for immigration
purposes. A prior marriage not legally terminated is a bar to
consideration of the marriage upon which the visa petition is
based. See Matter of Brantigan, 11 I&N Dec. 493 (BIA 1966).



Accordingly, the petitioner is ineligible for the benefit sought,
pursuant to 8 C.F.R. § 204.2(c) (1) (ii). She, therefore, has failed
to overcome the director’s findings, pursuant to 8 C.F.R. §
204.2(c) (1) (1) (A) and (B).

The burden of proof in these proceedings rests solely with the
petitioner. Section 291 of the Act, 8 U.S.C. § 1361. The
petitioner has not met that burden. Accordingly, the appeal will
be dismissed. '

ORDER: The appeal is dismissed.



