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DISCUSSION: The Director, Vermont Service Center, initially approved the preference visa petition. On
March 12, 2002, the director notified the petitioner of his intent to revoke approval of the petitioner, and
subsequently exercised his discretion to revoke approval of the preference visa petition on December 16,
2003. The matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be
rejected as untimely filed.

Section 205 of the Act, 8 U.S.C. 1155, states: "[t]he Attorney General may, at any time, for what he deems to
be good and sufficient cause, revoke the approval of any petition approved by him under section 204."

Regarding the revocation on notice of an immigrant petition under section 205 of the Act, the Board of
Immigration Appeals has stated:

In Matter of Estime, . . . this Board stated that a notice of intention to revoke a visa petition is
properly issued for "good and sufficient cause" where the evidence of record at the time the
notice is issued, if unexplained and unrebutted, would warrant a denial of the visa petition
based upon the petitioner's failure to meet his burden of proof. The decision to revoke will be
sustained where the evidence of record at the time the decision is rendered, including any
evidence or explanation submitted by the petitioner in rebuttal to the notice of intention to
revoke, would warrant such denial.

Matter of Ho, 19 1&N Dec. 582, 590 (BIA 1988)(citing Matter of Estime, 19 I&N 450 (BIA 1987)).

In order to properly file an appeal, the regulation at 8 C.F.R. § 205.2(d) provides that the affected party must
file the complete appeal within 15 days of after service of the unfavorable decision. If the decision was
mailed, the appeal must be filed within 18 days. See 8 C.F.R. § 103.5a(b).

The record indicates that the director issued the decision to revoke approval of the petition on December 16,
2003. It is noted that the director properly gave notice to the petitioner that its Notice of Appeal must be filed
within 15 days of the Notice of Revocation. Citizenship and Immigration Services (CIS) received the Notice
of Appeal on January 16, 2004, or 31 days after the decision was issued. Accordingly, the appeal was
untimely filed.

The regulation at 8 C.F.R. § 103.3(a)(2)(v)(B)(2) states that, if an untimely appeal meets the requirements of a
motion to reopen or a motion to reconsider, the appeal must be treated as a motion, and a decision must be
made on the merits of the case. The official having jurisdiction over a motion is the official who made the
last decision in the proceeding, in this case the service center director. See 8 C.F.R. § 103.5(a)(1)(ii). The
director declined to treat the late appeal as a motion and forwarded the matter to the AAQ.

As the appeal was untimely filed, the appeal must be rejected.

ORDER: The appeal is rejected.



