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This is the decision of the Administrative Appeals Office in your case. All documents have been returned to 
the office that originally decided your case. Any further inquiry must be made to that office. 
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Administrative Appeals Office 
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DISCUSSION: The Vermont Service Center Director denied the preference visa petition and the Administrative 
Appeals Ofice (AAO) dismissed an appeal. The matter is now before the AAO on motion to reopen. The 
motion will be dismissed. 

The petitioner is a native and citizen of Israel who is seeking classification as a special immigrant pursuant to 
section 204(a)(l)(A)(iii), 8 U.S.C. 5 1154(a)(l)(A)(iii), as the battered spouse of a United States citizen. The 
director denied the petition, finding that the petitioner failed to establish that he has been battered by, or has been 
the subject of extreme cruelty perpetrated by, the citizen or lawful permanent resident during the marriage; or is 
the parent of a child who has been battered by, or has been the subject of extreme cruelty perpetrated by, the 
citizen or lawful permanent resident during the marriage. The AAO dismissed the appeal on June 16, 2003. 
Counsel for the petitioner timely filed a motion to reopen. 

\ 
On motion, counsel submits a brief asserting that the petitioner qualifies for the classification sought as the 
battered spouse of a United States citizen and additional evidence in the form of an affidavit and letters. 

The regulation at 8 C.F.R. 5 103.5(a)(2) states, in pertinent part: "[a] motion to reopen must state the new facts to 
be provided in the reopened proceeding and be supported by affidavits or other documentary evidence." 

Based on the plain meaning of "new," a new fact is found to be evidence that was not available and could not 
have been discovered or presented in the previous proceeding.1 

On motion, counsel for the petitioner has submitted a brief, additional letters and an affidavit. 

A review of the brief that the petitioner submits on motion reveals no fact that could be considered "new" under 8 
C.F.R. 5 103.5(a)(2). All evidence submitted was previously available and could have been discovered or 
presented in the previous proceeding. 

Motions for the reopening of immigration proceedings are disfavored for the same reasons as are petitions for 
rehearing and motions for a new trial on the basis of newly discovered evidence. INS v. Doherty, 502 U.S. 3 14, 
323 (1992)(citing INS v. Abudu, 485 U.S. 94 (1988)). A party seeking to reopen a proceeding bears a "heavy 
burden." INS v. Abudu, 485 U.S. at 1 10. 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 ofthe Act, 8 U.S.C. 3 1361. 
The petitioner has not sustained that burden. 8 C.F.R. 3 103.5(a)(4) states that "[a] motion that does not meet 
applicable requirements shall be dismissed." Accordingly, the motion will be dismissed, the proceedings will not 
be reopened, and the previous decisions of the director and the AAO will not be disturbed. 

ORDER: The motion is dismissed. 

The word "new" is defined as "1. having existed or been made for only a short time . . . 3. Just discovered, 
found, or learned <new evidence> . . . ." WEBSTER'S I1 NEW RIVERSIDE UNIVERSITY DICTIONARY 792 
(1984)(emphasis in original). 


