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DISCUSSION: The preference visa petition was denied by the Director, Vermont Service Center, and is now
before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed.

The petitioner is a native and citizen of Mexico who is seeking classification as a special immigrant pursuant to
section 204(a)(1)(B)(ii) of the Act, 8 U.S.C. § 1154(a)(1)(B)(ii) as the battered spouse of a lawful permanent
resident of the United States.

The director denied the petition finding that the petitioner failed to establish she had a qualifying relationship as
the spouse of a lawful permanent resident of the United States.

Sections 204(a)(1)(B)(ii) of the Act provides that an alien who is the spouse of a lawful permanent resident of the
United States, who is a person of good moral character, who is eligible to be classified as an immediate relative,
and who has resided with his or her spouse, may self-petition for immigrant classification if the alien
demonstrates to the [Secretary of Homeland Security] that—

(aa) the marriage or the intent to marry the lawful permanent resident was entered into in good
faith by the alien; and

(bb) during the marriage or relationship intended by the alien to be legally a marriage, the alien or
a child of the alien has been battered or has been the subject of extreme cruelty perpetrated by the
alien’s spouse or intended spouse.

The regulation at 8 CF.R. § 204.2(c)(1)(i) states, in pertinent part, that:

A spouse may file a self-petition under section 204(a)(1)(A)(iii) or 204(a)(1)(B)(ii) of the Act for
his or her classification as an immigrant relative or as a preference immigrant if he or she:

(A) Is the spouse of a citizen or lawful permanent resident of the United
States;

(B) Is eligible for immigrant classification under section 201(b)(2)(A)() or
203(a)(2)(A) of the Act based on that relationship;

(O) Is residing in the United States;

(D) Has resided in the United States with the citizen or lawful permanent
resident spouse;

(E) Has been battered by, or has been the subject of extreme cruelty
perpetrated by, the citizen or lawful permanent resident during the
marriage; or is the parent of a child who has been battered by, or has been
the subject of extreme cruelty perpetrated by, the citizen or lawful
permanent resident during the marriage;

(F) Is a person of good moral character; [and]
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(H) Entered into the marriage to the citizen or lawful permanent resident in
good faith.

Service records indicate that the petitioner’s spouse, | BBl permanent resident status was terminated
on January 26, 1999, when he was ordered removed from the United States. The petitioner married Mr. -
on November 13, 2001 in Indiana. A subsequent appeal to the Board of Immigration Appeals (BIA)
regarding-aermanent resident status was summarily affirmed on July 15, 2002 and the final order
of removal was issued. On July 30, 2004, the petitioner filed the instant self-petition claiming eligibility as a
special immigrant alien who has been battered by, or has been the subject of extreme cruelty perpetrated by,
her permanent resident spouse. The petition was denied on February 28, 2005, as the director determined the
petitioner failed to establish that her spouse was a lawful permanent resident of the United States.

On the Form 1-290B filed on the petitioner's behalf,' the petitioner indicates that she is sending a brief and or
additional evidence to the AAO within 30 days and states the following as the reason for the appeal:

Osvaldo Alves was ordered removed from the United States on January 26, 1999. However,
appealed the decision. The appeal was denied in July of 2002. Technically, Mr.
_was lawfully within the United States pending the outcome of his appeal.

No further evidence has been received on appeal.

We do not dispute the fact that the order to remo—was not final until a decision was made on the
appeal filed before the BIA. However, the BIA’s determination afﬁrmin_emoval order was made
on July 15, 2002, more than two years prior to the filing of the instant petition. In accordance with section
204(a)(1)B)(I)(aa)(CC)(aaa) of the Act, in instances where the petitioner’s spouse loses his or her permanent
resident status, the petitioner may still be eligible to file if the petitioner’s spouse “lost status within the past 2
years due to an incident of domestic violence.”

As the petitioner filed the Form I-360 petition more than two years after the BIA’s July 15, 2002 decision to
affirm of her spouse’s removal order, the petitioner does not meet the eligibility requirements for this
classification.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361.
The petitioner has not met that burden.

ORDER: The appeal is dismissed.

! Although the appeal was filed by attorney Charles White on behalf of the petitioner, the record does not contain a Form
G-28 as notice of Mr. Jjiirpearance on appeal. Despite a message left by the AAO at the number indicated for Mr.
I no G-28 has been submitted to the AAO. Accordingly, we do not recognize counsel and consider the petitioner
to be self-represented.



