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DISCUSSION: The Director, Vermont Service Center, denied the immigrant visa petition and the
matter is now betore the Administrative Appeals Office {AAQ) on appeal. The decision of the director
will be withdrawn and the petition will be remanded for further action.

The petitioner seeks classification as an immigrant pursuant to section 2041 ¥BY i) of the Act, §
U.8.C. § TES4{a){ 1 (BXii), as an alien battered or subjected to extreme cruclty by a lawful permanent
vesident of the United States.

The director denied the petition, finding that the petitioner failed to establish that she had a qualifying
relationship with a U.S. lawfid permanent resident.

Oun appeal, the petitioner submuts a letter and additional evidence.

Section 204(a}{ 1 X B)(i) of the Act provides, in pertinent part, that an alien who is the spouse of a
lawtul permanent resident of the United States may self-petition for preference immugrant classification
if the alien demonstrates that he or she entered into the marriage with the lawful permanent resident
spouse 10 good faith and that during the marriage, the alien or the alien’s child was battered by or was
the subject of extreme cruelty perpetrated by the alien’s spouse. In addition, the alien must show that
he or she is cligible 1o be classified as a preference immigrant under section 203(aX2)(A) of the Act,
resided with the spouse, and is g person of good moral character. Section 204¢)( 1 ¥BYEYH, 8 U.S.C.
§ 1154¢a) 1 BaH{I.

An alien who has divorced a U8, lawful permanent resident may still selfepetition for immigrant
classification under section Z04(a) (B of the Act if the alien demonstrates that he or she is a
person

who was a bona fide spouse of a lawlil permanent resident within the past 2 years and ~
K ¥ %

{cee) who demonstrates a connection between the fegal termination of the marriage within
the past 2 years and battering or extreme cruelty by the lawful permanent vesident spouse.

Section 204(a)(1 B ID{aa)(CO) ot the Act, 8 US.CL § 1154Y DB INaaXCCY.
The corresponding regulation at 8 C.F.R. § 204.2{c){1) states, in pertinent part:

(vi} Batiery or extreme cruelty. For the purpose of this chapter, the phrase “was battered hy
oy was the subject of extreme cruelty” includes, but is not limited to, being the victim of any
act or threatened act of violenee, including any forceful detention, which results or threatens
to result in physical or mental injury. Psychological or sexual abuse or exploitation,
including rape, molestation, incest {(if the victim is a minor), or forced prostitution shall be
considered acts of violence. Other abusive actions may also be acts of violence under certain
circumstances, including acts that, in and of themselves, may not initially appear violent but
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that are a part of an overall pattern of violence. The gualifving abuse must have been
committed by the citizen . . ., must have been perpetrated against the self-petitioner . . . and
must have taken place during the self-petitioner’s marriage to the abuser.

The evidentiary standard and guidelines for a selfepetition under section 204(a)(1 ¥ A1) of the Act
gre cortained in the regulation at 8 C.F.R. § 204.2{c){2), which states, in pertinent part:

Evidence for a spousal self-petition -

{1} General, Self-petitioners are encouraged to submit primary evidence whenever
possible. The Service will consider, however, any credible evidence relevant (o the
petition. The determination of what evidence is credible and the weight to be given that
evidence shall be within the sole discretion of the Service.

{1} Relationship. A self-petition file by a spouse must be accompanied by evidence of . .
. the relationship. Primary evidence of a marital relationship is a marriage certificate
tssued by civil authorities, and proof of the termination of all prior marriages, if any, of
both the self-petitionper and the sbuser. . . .

{iv} Abuse. Fvidence of sbuse may inciude, but is not limited to, reports and athidavits
from police, judges and other court officials, medical personnel, school officials, clergy,
social workers, and other social service agency personnel. Persons who have obtained an
order of protection against the abuser or have taken other legal steps to end the abuse are
strongly encouraged 1o submit copies of the relating legal documents. Evidence that the
abuse victim sought safe-haven in a battered women's shelter or similar refuge may be
relevant, as may g combination of documents such as a photograph of the visibly injured
self-petitioner supported by affidaviis. Other forms of credible relevant evidence will
also be considered. Documentary proof of non-qualifying abuses may only be used to
gatablish 4 paitern of abuse and violence and to support g clain that gualifying abuse also
aecurred.

The petitjoner tn this case 18 2 native and citizen of Colombia who entered the United States on January
30, 2000 ag a ponimumigrant spouse of a temporary worker (H-4). On June 21, 1997, the petitioner
married in Colombia. The couple was divorced on October 10,
2001 by order of { cunty Circuit Court of Florida, Citizenship and Imumigration

Services (CIS) records show thatmtmcame a lawtul permanent resident of the Umited States
on June 19, 2003. On February 2&, Z0U4, the petitioner filed this Form 1-360. On July 12, 2005, the

director denied the petition because the petitioner did not have a qualifying relationship with a U.S.
fawtud permanent resident at the time her petition was filed. The director also noted that the petitioner
submitied insufticient evidence of battery or extreme cruelty. The petitioner timely appealed.




On appeal, the petitioner states ihat_ divorced her against her will and that the director’s
assessment of her marital problems did not correspond to the “raw reality of [her] suffering.” We
cencur with the director’s conclusion and find that the petitioner’s statements and the evidence
submitted on appeal do not overcome the grounds for denial. Nonetheless, the petition will be
remanded because the director denied the petition without first issuing a Notice of Intent to Deny
(NOID) pursuant 1o the regulation at 8 C.F.R. § 204.2{c) 3} i1}

Battery or Extreme Cruelty

As evidence of battery or extreme cruelty, the petitioner submitted statements from herself and four
triends and relatives. In her undated staternent, the petitioner explains that abandoned her,
thefr son and her daughter without cause, hed to her about the immig ;E,rati@n proceﬁs, and prevented her
and her daughier from oblaining lawill permanent residency | The petitioner does
not provide any chronological or substantive details about bch_avior and does not

describe any particular incidents of physical or psychological abuse.
F s friend, siates that in 2000 the petitioner and her children were visiting
SiombLa ‘md%a ied and told her to pick them up at the airport upon their
refurn to the United Sates be_cause he was not going to be there anymore and had talked to a lawyer
about getting a divorce, toes not describe any fncidents of abuse of the
chboner oy her chiid*’:sn ﬁwf she wzme"sqed or pﬁmde any further probative o

tha was a,omc' 10 dimrw i}:e pe‘mtzonu ngm’as that x’he and hc,r hmbdmi
Wt C pelitioner at the azrpo;t upon her return from Colombia and that] '
cane thc airport and “broke the news” to the petitioner, who was very upsetl.
states that she understood that the agreement between the former couple was such that they would

separate, but not get divorced until the immigration papers came through for thc pe,mmnu and her
danghter. However, B rcnorts thdtﬁmkﬁ his pror ‘
petitioner before she and her daughter coul ain 1o vermanent residency.

the petitioner’s biological sister, confinms tha\Mbﬁﬁdon&d the petitioner and her chifdren,
cut off the ntilities for their apartment and broke his promise that the divorce would not jeopardize the
petitioner’s immigraiion status.

left the petitioner without
o describes one

| another friend of the petitioner, states that
atty cconomic support and cut off the ulilities for their apartment.
occasion after the couple’s separation when 3 C sont for
visitation. When the pefitioner arrived 15 minules late was
waiting with a police officer. q’ relates another incident where did not returmn
with the couple’s son until approximaieiy 0:00 in the evening on Mother’s Dav, further

states that he accompanied the petitioner to court on one occasion where fag cut some

because she had not ver adjusted status, but the judge told her

money out of their son's support check and on another oceasion when the petitioner expressed her
unwiilingness to dworcah




that he conld do nothing about her immigration status. We concur with the director’s determination
that the evidence submitted below does not establish the requisite battery or extreme cruelty and we do
not repeat her discassion here.

On appeal, the petitioner provides further details about how -1'Eegedly deceived her about
the immigrati cesc and submits a copy of 8 handwritten agreement from a mediation report which
specifies thai‘w»muid not schedule or attend a final hearing for their divorce until October
£G, 2001 or until the petthoner receives her “green card,” whichever occurred earlier. The petitioner
sutwnitied no other evidence of the types listed in the regulation at 8§ C.F.R. § 204.2(cH2)¥iv). The
vecord does not show, for example, that the petitioner sought help from the police, legal authorities,

medical personnel, clergy or social service agency personnel to escape or deal with the etfects of Mr.
‘ purported abuse. Although she 1s not required to do so, the petitioner does not explain why
such evidence does not exist or is unobtainable. See 8 C.F.R. §§ 204.1{(1), 204.2(c) 21}

The evidence submitted on appesl does not establish that battered or subjected the
petitioner or her children to extreme croelty during their marriage pursuant to the regulation at 8 CF.R.
§ 204 2{cy1xv1). The record does not indicate that ever physically assaulted the
petitioner or her children or that his ponviolent actions amouited o psychological abuse or v part of
an overall pattern of viclence. Accordingly, the present record does not demonstrate thats
subjected the petitioner or her children o battery or extreme cruelty during their marriage, as requireg
by section 204{a} DB} {(1bb) of the Act.

Pualifying Relationship and Corresponding Eligibility for Preference Imnugrant Classification

The record shows that the petitioner and-ware divorced on Oclober 10, 2001, The
petitioner filed this Fo 3560 on February 28, 2004, over two vears atler their divorce. CIS records
further show that 1d not become a lawful permanent resident of the United States until
hune 19, 2003, over two vears after tus divoree from the petitioner. The present record also fails to
gstablish that hattered or subjected the petitioner or her children to extreme cruelty during
their marmiage. Por these three reasons, the petitioner is ineligible for immigrant classification pursuant
to sections 204(a} B Kaa)CCy and 204{a)(1 (B ) cc) of the Act. On appeal, the petitioner
submits no evidence that overcomes these grounds for denial,

The present record does not demonstrate the petitioner’s eligibility for immigrant classification under
section 204{a) 1 (BX1) of the Act. Nonetheless, the case will be remanded because the director dended
the petition without $irst 1ssuing a2 NOID. The regulation at & C.FR. § 204.2(c)y3)(i1) directs that CIS
must provide a self-petitioner with a NOID and an opportunity o present additional information and
arguments before a final adverse decision is made. Accordingly, the case will be remanded for issuance
of a NOID, which will give the petitioner a final opportunity to overcome the deficiencies of her case.

As always, the burden of proot in visa petition proceedings remains enfirely with the petitioner.
Section 291 of the Act, 8 U.8.C. § 1361,
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ORDER: The director’s decision is withdrawn. The petition is remanded to the director for
further action in accordance with the foregomng and entry of a new decision that, if
adverse to the petitioner, is © be certified to the Administrative Appeals Otffice for
FeVIEw,




