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DISCUSSION: The preference visa petition was denied by the Director, Vermont Service Center, and is now
before the Administrative Appeals Office on appeal. The appeal will be rejected as untimely filed.

The petitioner is a native and citizen of Mexico who is seeking classification as a special immigrant pursuant
to section 204(a)(1)(A)(iii), 8 U.S.C. § 1154(a)(1)(A)(iii), as the battered spouse of a citizen of the United
States.

The director denied the petition on September 1, 2005, finding that the petitioner did not have a qualifying
marriage as the spouse of a citizen of the United States in accordance with 8 C.F.R. § 204.2(c)(1)(i) as she
had been divorced from her citizen spouse for more than two years at the time of filing.' Additionally, the
director determined that the petitioner failed to establish that she resided with her spouse, that she has been
battered by or subjected to extreme cruelty by her spouse, that she is a person of good moral character, and
that she entered into the marriage in good faith.

The record reflects that the petitioner attempted to file an appeal on the director's decision on December 13,
2005, but the filing was rejected because the petitioner failed to attach the required fee. The regulation at 8
C.F.R. § 103.2(a)(7) indicates that an application or petition that is stamped to show the time and date of
actual receipt shall be regarded as properly filed when so stamped if it is signed and executed and contains
the required filing fee. An application or petition that is not properly signed or is submitted with the wrong
filing fee shall be rejected and will not retain the filing date.

The petitioner’s appeal was considered to be properly filed on January 3, 2006 when it was submitted with
the appropriate fee. However, in order to properly file an appeal, the regulation at 8 C.F.R. § 103.3(a)(2)(1)
provides that the affected party must file the appeal within 30 days after the service of the unfavorable decision.
If the decision was mailed, the appeal must be filed within 33 days. See 8 C.F.R. § 103.5a(b).

As noted above, the director received the appeal on January 3, 2006, 124 days after the decision was issued.”
Accordingly, the appeal was not untimely filed.

The regulation at 8 C.F.R. § 103.3(a)(2)(v)(B)(2) states that, if an untimely appeal meets the requirements of a
motion to reopen or a motion to reconsider, the appeal must be treated as a motion, and a decision must be made
on the merits of the case. The official having jurisdiction over a motion is the official who made the last decision
in the proceeding, in this case the service center director. See 8 C.F.R. § 103.5(a)(1)(ii). The director declined to
treat the late appeal as a motion and forwarded the matter to the AAO.

As the appeal was untimely filed, the appeal must be rejected.

! Section 204(a)(1)(B)(ii)(II)(aa)(CC) of the Act indicates that a self-petitioner must have been a bona fide
spouse of a lawful permanent resident “within the past 2 years” and must also demonstrate “a connection
between the legal termination of the marriage with the past 2 years and battering or extreme cruelty by the
lawful permanent resident spouse.”
* It is noted that the petitioner’s original attempt to file the appeal was also more than 33 days after the
issuance of the director’s decision.
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ORDER: The appeal is rejected.



