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DISCUSSION: The preference visa petition was denied by the Director, Vermont Service Center. The
matter is now before the Administrative Appeals Office (AAO) on appeal. The director’s decision will be
withdrawn and the case will be remanded to the director for further consideration and entry of a new decision.

The petitioner seeks classification as a special immigrant pursuant to section 204(a)(1)(A)(iii), 8 U.S.C. §

1154(a)(1)(A)(iii), as the battered spouse of a United States citizen.

Section 204(a)(1)(A)iii) of the Act provides, in pertinent part, that an alien who is the spouse of a United States
citizen, who is a person of good moral character, who is eligible to be classified as an immediate relative, and
who has resided with his or her spouse, may self-petition for immigrant classification if the alien demonstrates to

the [Secretary of Homeland Security] that—

(aa) the marriage or the intent to marry the citizen was entered into in good faith by the alien; and

(bb) during the marriage or relationship intended by the alien to be legally a marriage, the alien or
a child of the alien has been battered or has been the subject of extreme cruelty perpetrated by the

alien’s spouse or intended spouse.

The regulation at 8 C.F.R. § 204.2(c)(1)(i) states, in pertinent part, that:

A spouse may file a self-petition under section 204(a)(1)(A)(iii) or 204(a)(1)(B)(ii) of the Act for

his or her classification as an immigrant relative or as a preference immigrant if he or she:

(A) Is the spouse of a citizen or lawful permanent resident of the United
States;

(B) Is eligible for immigrant classification under section 201(b)(2)(A)(i) or
203(a)(2)(A) of the Act based on that relationship;

(C) Is residing in the United States;
(D) Has resided . . . with the citizen or lawful permanent resident spouse;

(E) Has been battered by, or has been the subject of extreme cruelty
perpetrated by, the citizen or lawful permanent resident during the
marriage; or is the parent of a child who has been battered by, or has been
the subject of extreme cruelty perpetrated by, the citizen or lawful
permanent resident during the marriage;

(F) Is a person of good moral character; [and]

* %k 3k

(H) Entered into the marriage to the citizen or lawful permanent resident in
good faith.

The regulation at 8 C.F.R. § 204.2(c)(2)(iv) states:
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Abuse. Evidence of abuse may include, but is not limited to, reports and affidavits from
police, judges and other court officials, medical personnel, school officials, clergy, social
workers and other social service agency personnel. Persons who have obtained an order of
protection against the abuser or have taken other legal steps to end the abuse are strongly
encouraged to submit copies of the relating legal documents. Evidence that the abused victim
sought safe-haven in a battered women’s shelter or similar refuge may be relevant, as may a
combination of documents such as a photograph of the visibly injured self-petitioner
supported by affidavits. Other forms of credible relevant evidence will also be considered.
Documentary proof of non-qualifying abuses may only be used to establish a pattern of abuse
and violence and to support a claim that qualifying abuse also occurred.

The regulation at 8 C.F.R. § 204.2(c)(1)(vi) states, in pertinent part:

Battery or extreme cruelty. For the purpose of this chapter, the phrase “was battered by or
was the subject of extreme cruelty” includes, but is not limited to, being the victim of any act
or threatened act of violence, including any forceful detention, which results or threatens to
result in physical or mental injury. Psychological or sexual abuse or exploitation . . . shall be
considered acts of violence. Other abusive actions may also be acts of violence under
certain circumstances, including acts that, in and of themselves, may not initially appear
violent but that are a part of an overall pattern of violence. The qualifying abuse must have
been committed by the citizen or lawful permanent resident spouse, must have been
perpetrated against the self-petitioner . . . and must have taken place during the self-
petitioner’s marriage to the abuser.

The record reflects that petitioner married United States citizen, on January 29, 2001, in
Tampa, Florida. The petitioner’s spouse filed a Form I-130 petition on the petitioner’s behalf on March 6,
2001. The petition was denied on February 19, 2002. On July 8, 2004, the petitioner was placed in removal
proceedings. The petitioner is scheduled for a hearing in immigration court on June 29, 2006.

The petitioner filed the instant Form 1-360 self-petition on July 25, 2003, claiming eligibility as a special
immigrant alien who has been battered by, or has been the subject of extreme cruelty perpetrated by, his
United States citizen spouse during their marriage. The director found that the petitioner’s initial submission
did not establish his prima facie eligibility' and on June 23, 2004, requested the petitioner to submit additional
evidence to establish his spouse’s United States citizenship, that he resided with his spouse, that he was
battered by or subjected to extreme cruelty, that he is a person of good moral character, and that he married
his spouse in good faith. The petitioner responded to the request with additional evidence on August 27,
2004.

On August 4, 2005, after reviewing the evidence contained in the record, including the evidence submitted in
response to the director’s request, the director denied the petition without the issuance of a notice of intent to

' The determination of prima facie eligibility is made for the purposes of 8 U.S.C. 1641, as amended by section 501 of
Public Law 104-208, which governs aliens’ eligibility for public assistance and benefits. In accordance with 8 C.F.R. §
204.2(c)(6), a finding of prima facie eligibility does not relieve the petitioner of the burden of providing additional
evidence in support of the petition, does not establish eligibility for the underlying petition, is not considered evidence in
support of the petition and is not construed as a determination of the credibility or probative value of any evidence
submitted along with that petition.
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deny in accordance with the regulation at 8 C.F.R. § 204.2(c)(3)(ii), finding that the petitioner failed to establish
that he resided with his spouse, that he was battered by or subjected to extreme cruelty by his spouse, and that he
entered into the marriage in good faith.

The petitioner, through counsel, filed a timely appeal with additional evidence. The petitioner does not allege
that the director’s determination was erroneous. Instead, the petitioner submits a new personal statement and
a new statement from his mother-in-law. It is noted that in instances where a petitioner has been put on notice
of a deficiency in the evidence and has been given an opportunity to respond to that deficiency, the AAO does
not usually accept evidence offered for the first time on appeal. If the petitioner had wanted the submitted
evidence to be considered, he should have submitted the documents in response to the director's request for
evidence. See Matter of Soriano, 19 1&N Dec. 764 (BIA 1988); see also Matter of Obaigbena, 19 1&N Dec.
533 (BIA 1988). In this instance, however, because the petitioner was not provided with the NOID required
by regulation, we have reviewed the petitioner’s appellate submission in order to determine whether such
evidence overcomes the director’s stated grounds for denial and could be sustained without remanding to the
director for further action. As will be discussed, the petitioner’s appellate submission does not overcome the
director’s findings. Therefore, the case must be remanded for further review.

To support his claim that he resided with his spouse and that he entered into his marriage in good faith, the
petitioner submitted a personal statement, a statement from his mother-in-law, his marriage certificate, an auto
insurance policy, and photographs. In denying the petition, the director noted discrepancies between the
information contained on the Form I-360 and the petitioner’s personal statement. While the director
acknowledged the fact that the auto insurance policy listed both the petitioner and his spouse as drivers, the
director found this single piece of evidence was not sufficient to demonstrate that they resided together, noting
that it was “reasonable to assume that additional evidence would be available” given the petitioner’s claim to have
resided with his spouse for approximately two years.

On appeal, the petitioner attempts to explain the discrepant information. He states:

In the 1-360 application, part 7, section B, when asked I understood, when did I started [sic]
datin_‘ not when did I start living with her. This date is in error.

We are not persuaded by the petitioner’s explanation. The question at issue on the Form [-360 clearly requests
the petitioner to indicate the dates that the petitioner /ived with his abuser. We do not find it credible that the
petitioner misinterpreted the word lived to mean dated.

Even without the discrepancy noted, the record does not contain sufficient evidence to establish that the petitioner
resided with his spouse or that he entered into his marriage in good faith. The petitioner’s initial statement
provides no information regarding his courtship with his spouse, his intent at the time of his marriage, and any
information regarding their joint residence. He states only that they met in June of 1998, that they began dating in
August of 1998, and lived together beginning in November of 1999. initi tement from the petitioner’s
mother-in-law, ||| R provides no further details. Whilgwmdicates that her daughter’s

2 The regulation at 8 C.F.R. § 204.2(c)(3)(ii) states, in pertinent part:

Notice of intent to deny. If the preliminary decision on a properly filed self-petition is adverse to the
self-petitioner, the self-petitioner will be provided with written notice of this fact and offered an
opportunity to present additional information or arguments before a final decision is rendered.
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marriage to the petitioner was a bona fide marriage, she provides no statement regarding the petitioner’s feelings
or intent of the time or the marriage or any statement regarding their joint residence.

In the statement provided by the petitioner on appeal, the petitioner again fails to il bi sons for marrying
his spouse and to provide a statement regarding his intent at that time. On appealW indicates that her
daughter was “very much in love” with the petitioner, but provides no statement regarding the petitioner’s
emotions or intent. Further, as noted by the director, the record is absent evidence of the commingling of funds
and assets, or financial accounts or documentation, which demonstrate a good faith marriage.

As it relates to their joint residence, the petitioner states only that he resided with his spouse from November 1999
to September 2001. The petitioner does not indicate where they lived together and the record contains no
documentary evidence of their joint residence, such as leases, utility bills, mail, or financial documents. In the
statement provided by- on appeal, indicates that the petitioner and his spouse bought a
trailer together in March 2001 and that although the trailer was in the petitioner’s spouse’s name, the petitioner
made the down payment. Despite the claim that the petitioner provided the down payment for the trailer, the
record does not contain any documentary eviden h as a contract, a receipt, or a check, to show such a
payment being made. It is further noted that“ does not provide any information regarding where the
petitioner and his spouse resided prior to March 2001. Going on record without supporting documentary
evidence is not sufficient for purposes of meeting the burden of proof in these proceedings. Matter of Soffici,
22 1&N Dec. 158, 165 (Comm. 1998) (citing Matter of Treasure Craft of California, 14 I1&N Dec. 190 (Reg.
Comm. 1972)).

The remaining evidence, which consists of the petitioner’s marriage certificate and photographs, are also
insufficient to establish that the petitioner entered into his marriage in good faith and that he resided with his
spouse. While the marriage certificate is evidence of a legal marriage, the fact that a legal marriage took place
does not establish that the marriage was entered into in good faith or that the petitioner resided with his
spouse after the marriage ceremony. Similarly, while the photographs are evidence that the petitioner and his
spouse were together at a particular place and time, they do not establish the petitioner’s intent at the time of
his marriage or that he resided with his spouse.

As it relates to the petitioner’s claim that he was battered by or subjected to extreme cruelty by his spouse, the
record contains the petitioner’s personal statement and a statement from In his personal statement,
the petitioner claimed that his spouse did not treat him with respect, “constantly humiliated” him, and called him
names. Although the petitioner describes one incident in which his spouse’s boyfriend “pushed [him] to the
floor,” such a claim is not sufficient to establish a claim of battery as the statute clearly requires that the abuse be
perpetrated by the petitioner’s spouse.

I i hcr personal statement, indicates that she was a witness to the “verbal and mental abuse that [her]
daughter inflicted” upon the petitioner. However, as noted by the director, -‘ did not provide any details
or describe any particular incident that she purportedly witnessed.

On appeal, the petitioner does not provide any further statement regarding his claim of abuse and does not address
the director’s negative determination on this issue. Despite the director’s assessment of initial
statement, on appeal, fails to provide any further specific details regarding the alleged mental and
verbal abuse.

Moreover, the statemen_ provides on appeal contains contradictory information and also conflicts
with the petitioner’s initial statement. In her statement on appeal, || first indicates that in September
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2001, her daughter requested the petitioner to move out of the trailer. However, toward the end of her appellate
statement, H then states that rather than their separation being caused by the spouse’s request that the
petitioner leave, that it was “impossible for [the petitioner] to continue to live with [her] daughter” because her
daughter “constantly degra[ded] . . . and berat[ed] him.” _ first statement on appeal also conflicts
with the statement initially submitted by the petitioner in which he indicated that in “late November of 2001,” he
could no longer “tolerate the consistent outburst [and} humiliations and I finally got the courage to leave.”

Because of the lack of specificity contained in the statements, as well as the inconsistencies noted, we agree with
the director’s determination. Despite our support of the director’s findings, however, the director’s decision
cannot stand because of the director’s failure to issue a Notice of Intent to Deny (NOID) to the petitioner prior the
issuance of the denial.

The regulation at 8 C.F.R. § 204.2(c)(3)(ii) states, in pertinent part:

Notice of intent to deny. If the preliminary decision on a properly filed self-petition is
adverse to the self-petitioner, the self-petitioner will be provided with written notice of this
fact and offered an opportunity to present additional information or arguments before a final
decision is rendered.

Accordingly, the decision of the director must be withdrawn and the case remanded for the purpose of the
issuance of a notice of intent to deny as well as a new final decision. The new decision, if adverse to the
petitioner, shall be certified to this office for review.

As always, the burden of proof in visa petition proceedings remains entirely with the petitioner. Section 291
of the Act, 8 U.S.C. § 1361.

ORDER: The director's decision is withdrawn. The petition is remanded to the
director for further action in accordance with the foregoing and entry of a
new decision which, if adverse to the petitioner, is to be certified to the
Administrative Appeals Office for review.



