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DISCUSSION: The Director, Vermont Service Center, denied the immigrant visa petition and the
matter is now before the Administrative Appeals Office (AAO) on appeal. The decision of the director
will be withdrawn and the petition will be remanded for further action.

The petitioner is a native and citizen of Ethiopia who entered the United States as a nonimmigrant
spouse of a U.S. citizen (K-3) on June 3, 2002, based on a Form I-130 and an approved I-129F filed by
the petitioner’s U.S. citizen husband, on her behalf. Citizenship and
Immigration Services (CIS) denied Mr. Form I-130 petition on January 2, 2003. On May
29, 2004, the petitioner filed this Form [-360 seeking classification as a special immigrant pursuant to
section 204(a)(1)(A)(iii) of the Immigration and Nationality Act (the Act), 8 U.S.C.
§ 1154(a)}(1)(A)(ii1), as an alien subjected to battery or extreme cruelty by her U.S. citizen spouse.

On August 1, 2005, the director denied the petition because the record did not establish the petitioner’s
good faith in marrying Mr-‘ The petitioner timely appealed.

On appeal, counsel submits a brief and additional evidence. We concur with the director’s
determination and find that the evidence submitted on appeal does not overcome the grounds for denial.
Nonetheless, the case will be remanded for issuance of a Notice of Intent to Deny (NOID) pursuant to
the regulation at 8 C.F.R. § 204.2(c)(3)(ii).

Section 204(a)(1)(A)(ii) of the Act provides that an alien who is the spouse of a United States citizen
may self-petition for immigrant classification if the alien demonstrates that he or she entered into the
marriage with the United States citizen spouse in good faith and that during the marriage, the alien was
battered or subjected to extreme cruelty perpetrated by the alien’s spouse. In addition, the alien must
show that he or she is eligible to be classified as an immediate relative under section 201(b)(2)(A)(i) of
the Act, resided with the abusive spouse, and is a person of good moral character. Section
204(a)(1)(A)X(iii)(II) of the Act, 8 U.S.C. § 1154(a)(1)(A)(iii)(II).

The corresponding regulation at 8 C.F.R. § 204.2(c)(1) states, in pertinent part:
(ix) Good faith marriage. A spousal self-petition cannot be approved if the self-petitioner
entered into the marriage to the abuser for the primary purpose of circumventing the
immigration laws. A self-petition will not be denied, however, solely because the spouses are

not living together and the marriage is no longer viable.

The evidentiary standard and guidelines for a self-petition under section 204(a)(1)(A)(iii) of the Act
are contained in the regulation at 8 C.F.R. § 204.2(c)(2), which states, in pertinent part:

Evidence for a spousal self-petition —

(1) General. Self-petitioners are encouraged to submit primary evidence whenever
possible. The Service will consider, however, any credible evidence relevant to the petition.
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The determination of what evidence is credible and the weight to be given that evidence
shall be within the sole discretion of the Service.
* %k sk

(vii) Good faith marriage. Evidence of good faith at the time of marriage may include, but
is not limited to, proof that one spouse has been listed as the other’s spouse on insurance
policies, property leases, income tax forms, or bank accounts; and testimony or other
evidence regarding courtship, wedding ceremony, shared residence and experiences. Other
types of readily available evidence might include the birth certificates of children born to
the abuser and the spouse; police, medical, or court documents providing information about
the relationship; and affidavits of persons with personal knowledge of the relationship. All
credible evidence will be considered.

As evidence of her good faith marriage, the petitioner initially submitted copies of her marriage
certificate and the Form I-864 affidavit of support filed by Mr. n the petitioner’s behalf.
Finding the evidence initially submitted with the Form [-360 insufficient to establish the petitioner’s
eligibility, the director issued notices on June 9, 2004 and January 25, 2005, requesting evidence that,
inter alia, the petitioner married Mr. n good faith. CIS granted the petitioner additional time
to resp. 13, 2005, the petitioner submitted her own statement; letters from the petitioner’s
sister, Mand two friends; a letter from the couples lord; copies of photographs
of the couple’s wedding ceremony; letters written from M the petitioner; receipts for
money purportedly transferred from Mr. o0 the petitioner' and the bill and receipts from the
hotel where the couple’s marriage was performed. We concur with the di‘]:ination that

these documents do not establish the petitioner’s good faith in marrying Mr d we do not
repeat the director’s discussion here.

On appeal, counsel contends that the director’s decision violated the “any credible evidence”
standard and that the director did not articulate “why the evidence submitted was not credible or
relevant to [the petitioner’s] good faith marriage.” We disagree. The director addressed each
document and explained why it was not relevant to or probative of the petitioner’s good faith in
marrying Mr. # For example, the director stated that the marriage certificate, photographs
and hotel receipts showed that the couple was legally married and that a wedding ceremony took
place, but that those documents did not establish the petitioner’s good faith in entering the marriage.
The director also discussed each support letter and explained why they were irrelevant, insufficient
or of no probative value to establishing the petitioner’s good faith marriage.

Contrary to counsel’s assertion, the director’s decision did not go beyond the regulation at 8§ C.F.R.
§ 204.2(c)(2)(i). In visa petition proceedings, the petitioner bears the burden of proof to establish
eligibility by a preponderance of the evidence. Section 291 of the Act, 8 U.S.C. § 1361; Matter of
Soo Hoo, 11 1&N Dec. 151 (BIA 1965). The regulatory mandate to consider any credible evidence

! These receipts are printed and written in a foreign language and were not submitted with certified
English translations pursuant to the regulation at 8 C.F.R. § 103.2(b)(3).
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does not mean that all relevant evidence will be found credible or be sufficient to meet the
petitioner’s burden of proof. As the regulation states, “The determination of what evidence is
credible and the weight to be given that evidence shall be within the sole discretion of the Service.”
8 C.F.R. § 204.2(c)(1)(i); Section 204(a)(1)(J) of the Act, 8 U.S.C. § 1154(a)(1)(J).

On appeal, the petitioner submits her second personal statement, a letter from her father, a copy of one
envelope of a letter from the petitioner to MrH and copies of photo aasly
submitted. The petitioner’s description on appeal of how she was introduced to Mrmeir
courtship, wedding and honeymoon is consistent with her statement submitted below and adds a few
additional details and general comments on her feelings. For example, the petitioner explains:

Before I met [Mr. I was not expecting to meet an American man but I was ready to
get married and settle down. So when my sister told me about [Mr. and his
intentions to meet me, I was willing to give it a try. He called me several times and on the
phone, and he was so sweet, cari id so many nice things about me. When we were
talking about getting married, [ asked me if I would be willing to come and live
with him in the United States and I was worried about leaving my home and my family. [He]
promised me that after spending a few years in America, we would go back to Ethiopia to grow
old.

The petitioner further describes her honeymoon as follows:

After our wedding, [Mr.md I went on our honeymoon in Langano, where we stayed
for one month in a nice hotel. My parents and cousin came with us. This month was full of

happiness and love for us. My love for [him] grew stronger every day. We visited many places
and many of my relatives as a married couple.

In her appeal affidavit, the petitioner also explains why she does not have further documentary evidence
of her marria , “I do not have any documents like bank statements, tax returns and utility
bills with [M: ecause we only lived together for one month. While we lived together, [he]
controlled everything and would not put my name on any of the bills.”

The petitioner’s statements are only partially corroborated on appeal by her father’s letter and the
postmarked envelope. The petitioner’s father ‘conﬁrms that Mr. sked his
permission to marry the petitioner, that the couple was marne in_t a ceremony attended
by the petitioner’s family and other guests, and that the petitioner’s family accompapi ouple on
the drive to their honeymoon destination. The airmail envelope addressed to Mr om the
ietitioner is postmarked September 3, 2001 and shows that the petitioner wrote at least one letter to Mr.

during their courtship.

The evidence submitted on appeal does not, however, establish the petitioner’s good faith entry into
marriage with Mr.‘xl):irst, the petitioner’s appeal affidavit is written in English and contains
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no attestation similar to the one included in her first statement: “This declaration has been read to me
in my native language, Ethiopian, and everythlng herein is true and correct.” The petitioner’s two
statements are dated only three months apart In addition, the administrative record indicates that at
the time the petitioner was issued her K-3 visa, she and Mr_spoke Arabic with one another.
The police report dated June 27, 2002 also states that the petittoner “could not speak English very well”
and that the petitioner spoke to the officers through an operator on “the language line.” The record thus
indicates that the petitioner was not entirely fluent in English at the time she signed her appeal affidavit.
Given the lack of an attestation that the petitioner’s appeal affidavit was read back to her in her native
language before she signed it, we cannot be certain that the language and content of that affidavit
derives entirely from the petitioner’s own statements.

Second, although the record corroborates the petitioner’s explanation of why she does not have certain
documents of the types listed in the regulation at 8 C.F.R. § 204.2(c)(2)(vii), the record indj
there may be other affiants with personal knowledge of the petitioner’s relationship with Mr.
who have not provided testimony in this case. The petitioner states that her sister,
worked with Mr. Hntroduced the couple and facilitated their courtship. The petitioner does
not explain why she was unable to provide corroborative testimony of her good faith marriaie from Ms.

In addition, in her appeal affidavit, the petitioner states that when Mr. came to
Ethiopia, she introduced him to all of her family and friends, that her family and friends attended their
wedding and that her parents and cousin accompanied the couple on their honeymoon. Yet on appeal,
the petitioner does not submit corroborative testimony from other relatives, friends, or her cousin, or
explain why such testimony is unobtainable. The letters submitted below, as discussed by the director,
are written by individuals without personal knowledge of the marriage or contain insufficient detail
about the petitioner’s marital relationship with Mr. The affidavit of the petitioner’s father
submitted on appeal confirms certain facts regarding the couple’s wedding and honeymoon, but offers
no insight into the petitioner’s own feelings and intentions, as observ ther, in marrying Mr.
ﬁ'he single postmarked envelope from the petitioner to Mr. is not consistent with
the petitioner’s description of the couple’s correspondence during their courtship (made in her first
statement submitted below) and does not establish her good faith in entering the marriage.

We address two additional contentions made by counsel on appeal. First, counsel cites the regulation at
8 C.F.R. § 204.2(c)(1)(ix) in support of her claim that the director denied the petition for lack of
evidence of an ongoing marital relationship and failed to consider the petltloner s intentions at the time
of her marriage. Counsel also cites the regulation at 8 C.F.R. § 204. l(f)(l) in support of her contention
that “a self-petition may not be denied for failure to submit particular evidence.” When summarizing

% The petitioner’s first statement is dated March 5, 2005 in its heading, but the petitioner’s signature
is preceded by the phrase, “Dated this 6™ day of May, 2005.” As the petitioner’s statement was
included in her response to the director’s notice filed on May 13, 2005, we take May 6, 2005 as the
actual date of the petitioner’s first statement.

3 Counsel actually cites the regulation at 8 C.F.R. § 204.2(¢)(2), but her statements indicate that this
citation was made in error.
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the procedural history of the case and describing his requests for additional evidence, the director listed
types of documents that may establish a good faith marriage, in general, pursuant to the regulation at 8
C.FR. § 204.2(c)(2)(vii). The director did not deny the petition because such evidence was not
submitted. Rather, the director denied iton because the record failed to establish that the
petitioner entered into marriage with Mr. ﬂn good faith.

In our concurrence with the director and our decision, we are mindful that the regulation at 8 C.F.R.
§ 204.1(f)(1) states that “[t]he self-petitioner may, but is not required to, demonstrate that preferred
primary or secondary evidence is unavailable.” Although we note that the record indicates that
additional testimonial evidence exists regarding the petitioner’s alleged good faith marriage that was
not submitted, we are not requiring the petitioner to submit such evidence on remand. Rather, we

te that the present record fails to establish that the petitioner entered into marriage with Mr.
in good faith.

A second claim made by counsel on appeal is that “[t}he Service fails to cite to any evidence that [the
petitioner’s] marriage was fraudulent and not in good faith, justifying its denial of her I-360 petition on
this basis.” Counsel’s allegation is misguided. The regulation at 8 C.F.R. § 204.2(c)(1)(ix) states, “A
spousal self-petition cannot be approved if the self-petitioner entered into the marriage to the abuser for
the primary purpose of circumventing the immigration laws.” The regulation prescribes one situation
where a self-petition cannot be approved. Contrary to counsel’s claim, the regulation does not shift the
burden of proof onto CIS to demonstrate that the petitioner’s marriage was fraudulent. Again, the
burden of proof to establish her eligibility in these proceedings rests entirely with the petitioner.
Section 291 of the Act, 8 U.S.C. § 1361.

The present record fails to establish that the petitioner entered into her marriage with Mr. ‘in
good faith and the petitioner is consequently ineligible for classification under section 204(a)(1)(A)(iii)
of the Act, 8 U.S.C. § 1154(a)(1)(A)(iii).

However, the case will be remanded because the director denied the petition without first issuing a
NOID. The regulation at 8 C.F.R. § 204.2(c)(3)(ii) states, in pertinent part:

Notice of intent to deny. 1f the preliminary decision on a properly filed self-petition is adverse
to the self-petitioner, the self-petitioner will be provided with written notice of this fact and
offered an opportunity to present additional information or arguments before a final decision is
rendered.

Accordingly, the case will be remanded for issuance of a NOID, which will give the petitioner a final
opportunity to overcome the deficiencies of her case.

As always, the burden of proof in visa petition proceedings remains entirely with the petitioner.
Section 291 of the Act, 8 U.S.C. § 1361.
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ORDER: The director’s decision is withdrawn. The petition is remanded to the director for
further action in accordance with the foregoing and entry of a new decision that, if
adverse to the petitioner, is to be certified to the Administrative Appeals Office for
review.



