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DISCUSSION: The preference visa petition was denied by the Director, Vermont Service Center. The matter is
now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed.

The petitioner is a native and citizen of El Salvador who is seeking classification as a special immigrant pursuant
to section 204(a)(1)(B)(ii)) of the Act, 8 U.S.C. § 1154(a)(1)(B)(ii) as the battered spouse of a lawful
permanent resident of the United States.

The director denied the petition finding that as the record contained no evidence that the petitioner’s spouse was a
lawful permanent resident of the United States, the petitioner failed to establish she had a qualifying relationship
as the spouse of a lawful permanent resident of the United States and that she is eligible for classification based
upon that relationship.

The petitioner, through her current counsel,' submits a timely appeal.

Section 204(a)(1)(B)(ii) of the Act provides that an alien who is the spouse of a lawful permanent resident of the
United States may self-petition for immigrant classification if the alien demonstrates that he or she entered into
the marriage with the lawful permanent resident spouse in good faith and that during the marriage, the alien or the
alien’s child was battered or subjected to extreme cruelty perpetrated by the alien’s spouse. In addition, the alien
must show that he or she is eligible to be classified as an immediate relative under section 203(a}(2) of the Act,
resided with the abusive spouse, and is a person of good moral character. Section 204(a)(1)(B)(ii)(I) of the Act,

8 U.S.C. § 1154(a)(1)(B)(ii)(0).

An alien whose spouse is no longer a permanent resident may still self-petition for immigration classification
under section 204(a)(1)(B)(ii) of the Act if the alien demonstrates that the spouse lost status within the past 2
years due to an incident of domestic violence. See Section 204(a)(1)(BXii)(II)(aa)(CC)(aaa) of the Act, 8
U.S.C. § 1154(a)(1)(B)(i)(I)(aa)(CC)(aaa).

According to the evidence contained in the record, the petitioner married J-D-* on August 22, 1994 in
Colonial Heights, Virginia. The petitioner’s marriage to J-D- was terminated on June 3, 2003 in the Circuit
Court of the County of Henrico, Virginia. The petitioner filed the instant Form I-360 on June 1, 2005,
claiming eligibility as a special immigrant alien who has been battered by, or has been the subject of extreme
cruelty perpetrated by, her permanent resident spouse.

As it relates to her spouse’s immigration status, at the time of filing the petitioner indicated that while she had
no proof of his lawful permanent resident status, she “believes that he obtained LPR status after he separated
from her.” Additionally, the petitioner provided two dates of birth used by her spouse, as well as his alien
registration number (“A-Number™).

On August 22, 2005, the director issued a Request for Evidence (RFE), indicating that Service records did not
show that the petitioner’s spouse had been granted lawful permanent resident status. Accordingly, the

! The petitioner was formerly represented by a different attorney. That attorney will be referred to as prior counsel.
? Name withheld to protect identity.
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director requested a copy of his Form I-551, Alien Registration Card, an admission stamp from his passport,
or any other information to assist in the determination that he had obtained lawful permanent resident status.

The petitioner responded to the RFE on October 27, 2005. Although the petitioner submitted additional
evidence at that time, no further evidence was received regarding the petitioner’s spouse’s immigration status.
However, prior counsel for the petitioner did request an additional 45 days “to submit an[] additional
declaration from my client explaining why she has been unable to obtain more documentation . . . .” The
director granted prior counsel’s request for additional time in a notice dated November 1, 2005.

On December 27, 2005, the petitioner sent additional evidence and a statement that she “believes her abusive
ex-spouse . . . entered the United States in 1987.”

The director issued a Notice of Intent to Deny (NOID) on March 13, 2006 and after receiving no response to
the NOID, denied the petition on July 18, 2006, finding that the petitioner failed to establish that she had a
qualifying relationship as the spouse of a lawful permanent resident of the United States and that she was
eligible for classification based upon that relationship.

On appeal, counsel argues that the director failed to acknowledge both biographic and other information
provided by the petitioner about her spouse, including his name, date of birth, country of birth, alien number,
social security number, and date of entry. Counsel then urges the AAO to “attempt to verify” whether the
petitioner’s spouse is a lawful permanent resident. As will be discussed, upon review, we concur with the
determination of the director and find that the petitioner has failed to overcome this determination on appeal.

During adjudication of this appeal, the AAO obtained the petitioner’s spouse’s A-file. The file reveals that
the petitioner’s spouse entered the United States on April 4, 1987 without being inspection by an immigration
officer. On June 6, 1988, an Order to Show Cause, Notice of Hearing, and Warrant of Arrest of Alien, was
issued to him. During a hearing before an immigration judge, he was found deportable. However, the judge
then granted his request to apply for asylum and voluntary departure. On June 13, 1989, he had a second
hearing before an immigration judge on an application for relief from deportation. The judge denied his
application for asylum and withholding of deportation and ordered him to voluntarily depart the United
States. In a subsequent appeal to the Board of Immigration Appeals (BIA), the BIA found that the
petitioner’s spouse appeared to be eligible for Temporary Protected Status (TPS) and therefore ordered that
the proceedings before the BIA be “continued indefinitely” pending his opportunity to apply and be
considered for TPS. The petitioner’s spouse then registered as a member of the American Baptist Churches
(ABC) class and for suspension of deportation or cancellation of removal under the Nicaraguan Adjustment
and Central American Relief Act (NACARA). The Arlington Asylum Office denied his application for
suspension and cancellation and referred the application to the BIA “for decision once [his] administratively
closed or continued deportation, exclusion, or removal proceedings are reopened and recalendared . . . .” The
A-file does not indicate that any further actions or proceedings were commenced. Therefore, based upon
review of Service computer records, as well as the petitioner’s spouse’s A-file, there is no evidence that the
petitioner’s spouse was granted lawful permanent resident status in the United States. Accordingly, as the
petitioner has failed to demonstrate that she is the current or former spouse of a lawful permanent resident of
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the United States, she has not established that she had a qualifying relationship as the spouse of a lawful
permanent resident of the United States and that she is eligible for classification based upon that relationship.

The petition will be denied for the above stated reasons, with each considered as an independent and
alternative basis for denial. In visa petition proceedings, the burden of proving eligibility for the benefit
sought remains entirely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361. Here, that burden has
not been met.

ORDER: The appeal is dismissed.



