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DISCUSSION: The Director, Vermont Service Center, denied the immigrant visa petition and the matter is
now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed.

The petitioner seeks immigrant classification as a special immigrant pursuant to section 204(a)(1)(A)(iii) of
the Act, 8 U.S.C. § 1154(a)(1)(AXiii), as an alien battered or subjected to extreme cruelty by a United
States citizen.

The director denied the petition because the record did not establish the petitioner’s good moral character.
The petitioner through counsel submits a timely appeal.

Section 204(a)(1)(A)(iii) of the Act provides that an alien who is the spouse of a United States citizen may
self-petition for immigrant classification if the alien demonstrates that he or she entered into the marriage
with the United States citizen spouse in good faith and that during the marriage, the alien was battered or
subjected to extreme cruelty perpetrated by the alien’s spouse. In addition, the alien must show that he or
she is eligible to be classified as an immediate relative under section 201(b)(2)(A)(i) of the Act, resided with
the abusive spouse, and is a person of good moral character. Section 204(a)(1)(A)(iii)}(II) of the Act, 8
U.S.C. § 1154(a)(1)(A)(ii)(I).

Section 204(a)(1)(J) of the Act further states, in pertinent part:

In acting on petitions filed under clause (iii) or (iv) of subparagraph (A) . . . or in making
determinations under subparagraphs (C) and (D), the [Secretary of Homeland Security] shall
consider any credible evidence relevant to the petition. The determination of what evidence is
credible and the weight to be given that evidence shall be within the sole discretion of the
[Secretary].

The eligibility requirements are further explicated in the regulation at 8 C.F.R. § 204.2(c)(1), which states,
in pertinent part:

(vii) Good moral character. A self-petitioner will be found to lack good moral character if he or
she is a person described in section 101(f) of the Act. Extenuating circumstances may be taken
into account if the person has not been convicted of an offense or offenses but admits to the
commission of an act or acts that could show a lack of good moral character under section 101(f)
of the Act. A person who was subjected to abuse in the form of forced prostitution or who can
establish that he or she was forced to engage in other behavior that could render the person
excludable under section 212(a) of the Act would not be precluded from being found to be a
person of good moral character, provided the person has not been convicted for the commission
of the offense or offenses in a court of law. A self-petitioner will also be found to lack good
moral character, unless he or she establishes extenuating circumstances, if he or she willfully
failed or refused to support dependents; or committed unlawful acts that adversely reflect upon
his or her moral character, or was convicted or imprisoned for such acts, although the acts do not
require an automatic finding of lack of good moral character. A self-petitioner's claim of good
moral character will be evaluated on a case-by-case basis, taking into account the provisions of
section 101(f) of the Act and the standards of the average citizen in the community. If the results
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of record checks conducted prior to the issuance of an immigrant visa or approval of an
application for adjustment of status disclose that the self-petitioner is no longer a person of good
moral character or that he or she has not been a person of good moral character in the past, a
pending self-petition will be denied or the approval of a self-petition will be revoked.

The evidentiary standard and guidelines for a self-petition under section 204(a)(1)(A)(iii) of the Act are
further explicated in the regulation at 8 C.F.R. § 204.2(c)(2), which states, in pertinent part:

Evidence for a spousal self-petition —

(i) General. Self-petitioners are encouraged to submit primary evidence whenever possible.
The Service will consider, however, any credible evidence relevant to the petition. The
determination of what evidence is credible and the weight to be given that evidence shall be
within the sole discretion of the Service.

* ok ok

(v) Good moral character. Primary evidence of the self-petitioner's good moral character is
the self-petitioner's affidavit. The affidavit should be accompanied by a local police
clearance or a state-issued criminal background check from each locality or state in the
United States in which the self-petitioner has resided for six or more months during the 3-
year period immediately preceding the filing of the self-petition. Self-petitioners who lived
outside the United States during this time should submit a police clearance, criminal
background check, or similar report issued by the appropriate authority in each foreign
country in which he or she resided for six or more months during the 3-year period
immediately preceding the filing of the self-petition. If police clearances, criminal
background checks, or similar reports are not available for some or all locations, the self-
petitioner may include an explanation and submit other evidence with his or her affidavit.
The Service will consider other credible evidence of good moral character, such as affidavits
from responsible persons who can knowledgeably attest to the self-petitioner's good moral
character.

Procedural History and Pertinent Facts

The record in this case documents the following pertinent facts and procedural history. The petitioner is a
native of Mexico who entered the United States in 1986 without inspection. On February 12, 1989, the
petitioner married P-R-*, a U.S. citizen, in Los Angeles, California. The petitioner filed this Form I-360 on
January 4, 2006."

As it relates to his good moral character, in the petitioner’s statement submitted at the time of filing, the
petitioner described a single incident of domestic violence against his spouse in 1992.> However, the
document from the State of California Department of Justice Bureau of Criminal Identification (CDJBC)

' Although not at issue in this proceeding, the record also contains an approved Form I-130, Petition for
Alien Relative, filed on the petitioner’s behalf by his spouse.

% It is noted that the psychological assessment submitted at the time of filing also contains a reference to
a DUI arrest.



Page 4

submitted by the petitioner indicates that the petitioner was actually arrested on six occasions, two of which
were for theft. In connection with the petitioner’s previously filed Form 1-485, Application to Adjust Status,
the petitioner submitted, inter alia, a document from the Municipal Court of L.A. which supplements the
information contained in CDJBC. Taken as a whole, the documents indicate the following criminal history:

e 12-13-1992 arrest for violating section 273.5(a) of the California Criminal Code,
Inflicting Corporal Injury Against Spouse. On December 15, 1992, the petitioner was
convicted and sentenced to 36 months of probation and 30 days of suspended jail time.
(Case no. 92R23868). On May 23, 1993, the court found the petitioner in violation of
probation.

e 5-8-1993 arrest for violating section 23152(a) of the California Vehicle Code, Driving
Under the Influence of Alchohol/Drugs (DUI).

e 4-25-95 arrest for violating section 484(a) of the California Criminal Code, Theft. On
May 24, 1995, the petitioner was convicted and sentenced to 36 months of probation,
restitution, and 2 days of suspended jail time for the theft of approximately 70 Ibs. of
oranges. On April 1, 1997, probation was modified and the petitioner was sentenced
to serve three days in jail. (Case no. CDW 11990).

e 9-18-96 arrest for violations of 23152(a) and (b) of California Vehicle Code. On June
15, 1997 the petitioner pled no contest and was placed on 36 months of probation.

e 3-30-1997 arrest for violating section 484(a) of the California Criminal Code, Petty
Theft of approximately 136 Ibs. of avocados. Final disposition unknown.

e 2-18-2001 arrest for violating section 11350(a) of the California Criminal Code,
Possess Narcotic Controlled Substance. After completing the diversion program, the
charge was dismissed.

On March 7, 2006, the director issued a Notice of Intent to Deny (NOID) notifying the petitioner that the
record was not sufficient to establish his good moral character. Specifically, the director noted that the
petitioner had been arrested on two occasions for theft, a crime generally considered to be a crime involving
moral turpitude, and that he was not eligible for the exceptions waiving his crimes of moral turpitude. The
director also noted the petitioner’s arrest for domestic violence against his spouse as an additional ground
for determining that the petitioner lacked good moral character.

The petitioner, through counsel, responded to the NOID on May 5, 2005. In her letter, counsel stated that
the director incorrectly determined that the petitioner was arrested for theft on two occasions and states that
the petitioner “has only one arrest and one conviction for petty theft of orange.” To support her statement
that the petitioner was only convicted on one occasion, counsel submits a document from the Ventura
Superior Court which shows that only one case was found regarding the petitioner and “that case was
destroyed on 5/24/98.” Counsel then argued that because the petitioner had not been arrested in the past
three years, “the period that the regulations state should be considered for good moral character,” any
convictions older than that should not affect the determination regarding the petitioner’s good moral
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character

The director denied the petition on June 22, 2006, finding that the petitioner was not a person of good moral
character. The director further noted that the Service is not limited to the three-year period prior to filing
when making a determination regarding good moral character.

On appeal, counsel claims that the director’s decision is based upon “erroneous information.” Counsel then
argues that the director “misapplied the law in that the [petitioner’s] convictions . . . are directly related to
the abuse from the abuser spouse.” Counsel’s general arguments regarding the “erroneous information”
upon which the director based his decision and the “misapplication” of the law are not persuasive.
Although counsel indicated that she would be sending a brief/and or evidence to the AAO within thirty
days, no further submission has been received. Accordingly, the record is considered to be complete as it
now stands. As will be discussed, upon review, we concur with the determination of the director that the
petitioner has failed to establish that he is a person of good moral character.

Crimes Involving Moral Turpitude

Pursuant to the regulations, binding administrative decisions and relevant federal case law, theft is a crime
involving moral turpitude. The term “crime involving moral turpitude” is not defined in the Act or the
regulations, but has been part of the immigration laws since 1891. Jordan v. De George, 341 U.S. 223, 229
(1951) (noting that the term first appeared in the Act of March 3, 1891, 26 Stat. 1084). The Board of
Immigration Appeals (BIA) has explained that moral turpitude “refers generally to conduct which is
inherently base, vile, or depraved, and contrary to the accepted rules of morality and the duties owed
between persons or to society in general.” Matter of Franklin, 20 1&N Dec 867,868 (BIA 1994), aff’d, 72
F.3d 571 (8" Cir. 1995). The BIA has further held that “[t]he test to determine if a crime involves moral
turpitude is whether the act is accompanied by a vicious motive or a corrupt mind. An evil or malicious
intent is said to be the essence of moral turpitude.” Muatter of Flores, 17 I&N Dec. 225, 227 (BIA 1980)
(internal citations omitted).

When determining whether a crime involves moral turpitude, the statute under which the conviction
occurred controls. Martter of Short, 20 1&N Dec. 136, 137 (BIA 1989). If the statute defines a crime “in
which turpitude necessarily inheres,” then a conviction under that statute constitutes a crime involving
moral turpitude. /d. Where the statute includes offenses that both do and do not involve moral turpitude,
we must look to the record of conviction to determine whether the crime committed involved moral
turpitude. Id. The record of conviction includes the indictment or charging documents, plea, verdict and
sentence. Id. at 137-38.

The Ninth Circuit has deferred to the BIA’s long held determination that larceny and theft offenses are
crimes of moral turpitude. United States v. Esparza-Ponce, 193 F.3d 1133, 1136 (9" Cir. 1999); Matter of
Scarpulla, 15 1&N Dec. 139, 140-41 (BIA 1974) (“It is well settled that theft or larceny, whether grand or
petty, has always been held to involve moral turpitude.”); Matter of De La Nues, 18 1&N Dec. 140, 145
(BIA 1981) (“Burglary and theft or larceny, whether grand or petty, are crimes involving moral turpitude.”).

In this case, the petitioner has submitted a disposition for only one of his two theft arrests. The disposition
indicates that on May 24, 1995, the petitioner was convicted of petty theft in violation of section 484(a) of
the California Penal Code, which states, in pertinent part:
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Every person who shall feloniously steal, take, carry, lead, or drive away the personal
property of another, or who shall fraudulently appropriate property which has been entrusted
to him or her, or who shall knowingly and designedly, by any false or fraudulent
representation or pretense, defraud any other person of money, labor or real or personal
property, or who causes or procures others to report falsely of his or her wealth or mercantile
character and by thus imposing upon any person, obtains credit and thereby fraudulently gets
or obtains possession of money, or property or obtains the labor or service of another, is
guilty of theft. In determining the value of the property obtained, for the purposes of this
section, the reasonable and fair market value shall be the test, and in determining the value of
services received the contract price shall be the test. If there be no contract price, the
reasonable and going wage for the service rendered shall govern. For the purposes of this
section, any false or fraudulent representation or pretense made shall be treated as continuing,
S0 as to cover any money, property or service received as a result thereof, and the complaint,
information or indictment may charge that the crime was committed on any date during the
particular period in question. The hiring of any additional employee or employees without
advising each of them of every labor claim due and unpaid and every judgment that the
employer has been unable to meet shall be prima facie evidence of intent to defraud.

This statutory section under which the petitioner was convicted which is entitled “Theft defined” indicates
that the “felonious[}” theft, the “fraudulent” appropriation, or the “false or fraudulent representation or
pretense” is an explicit element of the proscribed offense. Accordingly, the record shows that the petitioner
was convicted of a crime involving moral turpitude for this offense.

Although the record does not contain sufficient information to determine whether or not the petitioner
was convicted of theft on a second occasion, it is sufficient to establish that his conviction under section
273.5(a) of the California Penal Code is considered a crime involving moral turpitude. The BIA has
recognized that assault and battery offenses may appropriately be classified as crimes of moral turpitude
if they necessarily involved aggravating factors that significantly increased their culpability. For
example, moral turpitude necessarily inheres in assault and battery offenses that are defined by reference
to the infliction of bodily harm upon a person whom society views as deserving of special protection,
such as a child, a domestic partner, or a peace officer, because the intentional or knowing infliction of
injury on such persons reflects a degenerate willingness on the part of the offender to prey on the
vulnerable or to disregard his social duty to those who are entitled to his care and protection. Garcia v.
Att'y Gen. of U.S., 329 F.3d 1217, 1222 (11th Cir. 2003); Grageda v. INS, 12 F.3d 919 (9" Cir. 1993);
Guerrero de Nodahl v. INS, 407 F.2d 1405 (9" Cir. 1969); Matter of Tran, 21 1&N Dec. 291 (BIA
1996)(in which the alien was also convicted under section 273.5(a) of the California Penal Code); Matter
of Danesh, 19 1&N Dec. 669 (BIA 1988). In this instance, the petitioner’s offense falls within this class
of cases because he was necessarily convicted of willfully inflicting corporal injury upon his spouse
which resulted in a traumatic condition and is analogous to the aforementioned class of cases that
involved battery offenses committed against the members of a protected class and where the crimes at
issue were defined by statute to require proof of the actual infliction of some tangible harm on a victim.
See Garcia v. Att'y Gen. of U.S., supra (aggravated child abuse under Florida law); Grageda v. INS,
supra (willful infliction of corporal injury resulting in a traumatic condition on a spouse under California
law); Guerrero de Nodahl v. INS, supra (willful infliction of "cruel or inhuman corporal punishment or
injury” on a child in violation of California law); Matter of Tran, supra (willful infliction of corporal
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injury resulting in a traumatic condition on a spouse, cohabitant, or parent of the perpetrator's child under
California law). Accordingly, the record establishes that the petitioner has been convicted of at least two
crimes involving moral turpitude.

The regulation at 8 C.F.R. § 204.2(c)(1)(vii) directs that a self-petitioner will be found to lack good moral
character if he or she is a person described in section 101(f) of the Act. Section 101(f) of the Act states,
in pertinent part:

No person shall be regarded as, or found to be, a person of good moral character who, during the
period for which good moral character is required to be established, is, or was —

* %k k

(3) a member of one or more of the classes of persons, whether inadmissible or not, described
in . . . subparagraphs (A) and (B) of section 1182(a)(2) of this title [section 212(a)(2) of the
Act] . . . if the offense described therein, for which such person was convicted or of which he
admits the commission, was committed during such period . . .

* % %

(8) one who at any time has been convicted of an aggravated felony (as defined in subsection

(a)(43))[ ]

Section 212(a)(2)(A) of the Act includes, “any alien convicted of . . . a crime involving moral turpitude
(other than a purely political offense) or an attempt or conspiracy to commit such a crime.”

On appeal, counsel generally argues that the petitioner’s conviction is “directly related to the abuse of the
former spouse.” The record, however, does not demonstrate that the petitioner warrants a discretionary
finding as contemplated by the enactment of Title V of the Victims of Trafficking and Violence Protection
Act (VTVPA) of 2000, Pub. L. 06-386. Section 204(a)(1)(C) of the Act, as amended by the VTVPA,
provides the Service with the discretion to find a petitioner to be a person of good moral character if: 1) the
petitioner’s conviction for a crime involving moral turpitude is waivable for the purposes of determining
admissibility or deportability under section 212(a) or section 237(a) of the Act; and 2) the conviction was
connected to the alien’s battery or subjection to extreme cruelty by his or her U.S. citizen or lawful
permanent resident spouse or parent. Section 204(a)(1)(C) of the Act, 8 U.S.C. § 1154(a)(1)(C).

In this instance, the petitioner has failed to establish both that his conviction for a crime involving moral
turpitude is waivable and that it was connected to the purported battery or extreme cruelty of his spouse.
The exception provided by section 212(a)(2)(A)(ii)(II) of the Act applies to aliens who have been convicted
of only one crime involving moral turpitude, for which the maximum possible penalty does not exceed one
year of imprisonment and the alien was not sentenced to a term of imprisonment exceeding six months.
Although the record demonstrates two arrests for petty theft, the petitioner has submitted evidence of the
disposition for only one of the arrests. While counsel claims that the record related to his second arrest was
destroyed, that evidence is not sufficient to establish that he was not convicted of the second theft.
Regardless, even without evidence of the second disposition, the petitioner’s conviction under section
273.5(a) of the California Penal Code, renders him ineligible for the waivers under section
212(a)(2)(A)(i1)(II) of the Act as he has been convicted of two crimes involving moral turpitude.
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Moreover, the petitioner has failed to establish that the arrests were connected to the purported abuse.
As noted above, the petitioner only provided details related to his conviction for domestic violence. He
did not provide any discussion related to either of his theft arrests or any other information which would
assist us in determining that his arrests were related to the claimed abuse perpetrated against him by his
spouse. The unsupported statements of counsel on appeal or in a motion are not evidence and thus are not
entitled to any evidentiary weight. See INS v. Phinpathya, 464 U.S. 183, 188-89 n.6 (1984); Matter of
Ramirez-Sanchez, 17 1&N Dec. 503 (BIA 1980).

Although not argued on appeal, counsel had previously asserted that director could not consider any
arrests and subsequent convictions that occurred before the three-year period prior to the filing of the
petition. As correctly stated by the director in his decision, the Service is not precluded from looking
beyond the three-year period prior to filing when making a determination regarding a petitioner’s good
moral character. The statute does not state a time period during which the self-petitioner must
demonstrate his or her good moral character. See Section 204(a)(1)(A)(iii)(II)(cc) of the Act, 8 U.S.C.
§ 1154(a)(1)(A)(it)(IT)(cc). Counsel’s argument appears to based upon the regulation at 8 C.F.R. §
204.2(c)(2)(v) which states that primary evidence of a self-petitioner’s good moral character includes
local police clearances or state-issued criminal background checks from each place where the self-
petitioner has resided for six or more months during the three-year period immediately preceding the
filing of the self-petition. However, the regulation’s designation of the three-year period preceding the
filing of the petition does not limit the temporal scope of the Service’s inquiry into the petitioner’s good
moral character. The agency may investigate the self-petitioner’s character beyond the three-year period
when there is reason to believe that the self-petitioner lacked good moral character during that time. See
Preamble to Interim Regulations, 61 Fed. Reg. 13061, 13066 (Mar. 26, 1996). In this case, the record
contained evidence of a decade of arrests and convictions, the most recent being in 2001, thus providing
ample reason to believe that the self-petitioner lacked good moral character.

In visa petition proceedings, the burden of proving eligibility for the benefit sought remains entirely with
the petitioner. Section 291 of the Act, 8 U.S.C. § 1361. Here, that burden has not been met.

ORDER: The appeal is dismissed.



