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DISCUSSION: The Director, Vermont Service Center, denied the immigrant visa petition. The matter is now
before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed.

The petitioner secks classification as a special immigrant pursuant to section 204(a)(1)(A)(iii) of the Act, 8
U.S.C. § 1154(a)(1)(A)(iii), as an alien battered or subjected to extreme cruelty by a United States citizen.

The director denied the petition because the record did not establish that the petitioner was battered by or
subjected to extreme cruelty during her marriage and that she is a person of good moral character.

The petitioner, through counsel, submits a timely appeal with additional evidence.

Section 204(a)(1)(A)(iii) of the Act provides that an alien who is the spouse of a United States citizen may self-
petition for immigrant classification if the alien demonstrates that he or she entered into the marriage with the
United States citizen spouse in good faith and that during the marriage, the alien or a child of the alien was
battered or subjected to extreme cruelty perpetrated by the alien’s spouse. In addition, the alien must show that
he or she is eligible to be classified as an immediate relative under section 201(b)(2)(A)(i) of the Act, resided
with the abusive spouse, and is a person of good moral character. Section 204(a)(1)(A)(iii)(I) of the Act, 8
U.S.C. § 1154(a)(1)(A)(iii)(T).

Section 204(a)(1)(J) of the Act states, in pertinent part:

In acting on petitions filed under clause (iii) or (iv) of subparagraph (A) . . ., or in making
determinations under subparagraphs (C) and (D), the [Secretary of Homeland Security] shall
consider any credible evidence relevant to the petition. The determination of what evidence is
credible and the weight to be given that evidence shall be within the sole discretion of the
[Secretary of Homeland Security].

The eligibility requirements are further explicated in the regulation at 8 C.F.R. § 204.2(c)(1), which states, in
pertinent part:

(vi) Battery or extreme cruelty. For the purpose of this chapter, the phrase “was battered by
or was the subject of extreme cruelty” includes, but is not limited to, being the victim of any
act or threatened act of violence, including any forceful detention, which results or threatens
to result in physical or mental injury. Psychological or sexual abuse or exploitation,
including rape, molestation, incest (if the victim is a minor), or forced prostitution shall be
considered acts of violence. Other abusive actions may also be acts of violence under
certain circumstances, including acts that, in and of themselves, may not initially appear
violent but that are a part of an overall pattern of violence. The qualifying abuse must have
been committed by the citizen . . ., must have been perpetrated against the self-petitioner . . .
and must have taken place during the self-petitioner’s marriage to the abuser.

(vii) Good moral character. A self-petitioner will be found to lack good moral character if he
or she is a person described in section 101(f) of the Act. Extenuating circumstances may be
taken into account if the person has not been convicted of an offense or offenses but admits to
the commission of an act or acts that could show a lack of good moral character under section
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101(f) of the Act. . . . A self-petitioner will also be found to lack good moral character, unless
he or she establishes extenuating circumstances, if he or she . . . committed unlawful acts that
adversely reflect upon his or her moral character, or was convicted or imprisoned for such
acts, although the acts do not require an automatic finding of lack of good moral character. A
self-petitioner’s claim of good moral character will be evaluated on a case-by-case basis,
taking into account the provisions of section 101(f) of the Act and the standards of the average
citizen in the community.

The evidentiary standard and guidelines for a self-petition under section 204(a)(1)(A)(iii) of the Act are further
explicated in the regulation at 8 C.F.R. § 204.2(c)(2), which states, in pertinent part:

Evidence for a spousal self-petition —

(1) General. Self-petitioners are encouraged to submit primary evidence whenever
possible. The Service will consider, however, any credible evidence relevant to the
petition. The determination of what evidence is credible and the weight to be given that
evidence shall be within the sole discretion of the Service.

* ok Kk

(iv) Abuse. Evidence of abuse may include, but is not limited to, reports and affidavits
from police, judges and other court officials, medical personnel, school officials, clergy,
social workers, and other social service agency personnel. Persons who have obtained an
order of protection against the abuser or have taken other legal steps to end the abuse are
strongly encouraged to submit copies of the relating legal documents. Evidence that the
abuse victim sought safe-haven in a battered women’s shelter or similar refuge may be
relevant, as may a combination of documents such as a photograph of the visibly injured
self-petitioner supported by affidavits. Other forms of credible relevant evidence will
also be considered. Documentary proof of non-qualifying abuses may only be used to
establish a pattern of abuse and violence and to support a claim that qualifying abuse
also occurred.

(v) Good moral character. Primary evidence of the self-petitioner's good moral character
is the self-petitioner's affidavit. The affidavit should be accompanied by a local police
clearance or a state-issued criminal background check from each locality or state in the
United States in which the self-petitioner has resided for six or more months during the
3-year period immediately preceding the filing of the self-petition. Self-petitioners who
lived outside the United States during this time should submit a police clearance,
criminal background check, or similar report issued by the appropriate authority in each
foreign country in which he or she resided for six or more months during the 3-year
period immediately preceding the filing of the self-petition. If police clearances, criminal
background checks, or similar reports are not available for some or all locations, the self-
petitioner may include an explanation and submit other evidence with his or her
affidavit. The Service will consider other credible evidence of good moral character,
such as affidavits from responsible persons who can knowledgeably attest to the self-
petitioner's good moral character.
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Pertinent facts and procedural history.

The petitioner is a native and citizen of Venezuela who entered the United States on March 25, 1995, as a B-1
nonimmigrant visitor. On October 20, 1997, the petitioner married a U.S. citizen, in Miami, Florida. The
petitioner filed this Form I-360 on October 24, 2005.> On January 9, 2006, the director issued a Request for
Evidence (RFE) of, inter alia, the requisite battery and/or extreme cruelty and the petitioner’s good moral
character. The petitioner, through counsel, requested and was granted additional time to respond. The director
issued a Notice of Intent to Deny on April 17, 2006 and the petitioner responded on May 19, 2006. On July 18,
2006, the director denied the petition for lack of the requisite battery and/or extreme cruelty and good moral
character. The petitioner, through counsel, submits a timely appeal with additional evidence related to her claim
of abuse and good moral character but fails to provide an explanation for her failure to submit this evidence
when previously requested to do so. In cases where a petitioner has been put on notice of a deficiency in the
evidence and has been given an opportunity to respond to that deficiency, the AAO will not generally accept
evidence offered for the first time on appeal. See Matter of Soriano, 19 1&N Dec. 764 (BIA 1988); see also
Matter of Obaigbena, 19 I&N Dec. 533 (BIA 1988). As will be discussed, we concur with the determination of
the director and find the petitioner’s appellate submission does not overcome the director’s determination.

Battery or Extreme Cruelty

To support her claim of abuse, with the initial filing the petitioner submitted a letter from
the Family and Clinical Supervisor of w his letter, Mr. onfirms that the
petitioner “attended to receive [sic] me February to March 2005 and that she would be

scheduled to receive further services in the upcoming weeks. Mr. “lkoes not indicate that the
petitioner’s “mental health services” were related to abuse perpetrated against her by her spouse.

The petitioner also submitted a personal statement and a statement from her friend, The
statements contain the same general claim that the petitioner was mentally abused by her spouse as a result of
drug and alcohol addiction, and that he was “aggressive” and “violent in his actions” toward the petitioner. The
statements do not discuss any specific incident of abuse and fail to provide any detailed information regarding
any claimed physical abuse or extreme cruelty.

In response to the director’s NOID, the petitioner submitted a letter from H, an Intern’s Therapist at
Who stated that the petitioner is still feeling depressed “due to the problems that she had with

riner | emphasis added] around five years ago,” and that “she was verbally and psychologically abused by
her second husband.” The petitioner herself fails to submit any further statement describing the alleged abuse
and detailing specific incidents in which she was battered by her spouse or subjected to extreme cruelty. In

addition, as Ms. letter refers to a previous partner of the petitioner and her “second husband,” her letter
raises questions as whether the petitioner was abused by or another individual. Specifically, in all of the
documents contained in the record, the petitioner has in d to the Service that her marriage to s her

' Name withheld to protect individual’s identity.

2 Although not at issue in this case, the record also contains a Form I-130, Petition for Alien Relative, filed by
the petitioner’s spouse on December 11, 1997 on the petitioner’s behalf. The record also contains a Form I-
485 that was concurrently by filed the petitioner on that same date. The Form I-130 was withdrawn by the
petitioner’s spouse and acknowledged by the Service on June 8, 2000 and the Form 1-485 was subsequently
denied.
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only marriage. If the petitioner has since remarried or the abuse was not perpetrated by such facts would
raise further questions regarding the petitioner’s eligibility.

On appeal, counsel submits additional evidence related to the petitioner’s claim of abuse. However, as
previously noted, as the petitioner was provided with notice of insufficiencies in the record and was given ample
opportunity to remedy those insufficiencies, we will not accept this evidence on appeal. As discussed above, a
review of the record as it was constituted before the director reveals that it was devoid of any testimony by the
petitioner herself describing the alleged abuse that was perpetrated against her. The remaining testimonial
evidence from the petitioner’s friend and the individuals at Al docs not establish that the
petitioner was battered or that her spouse’s behavior rose to the level of extreme cruelty, as that term is defined
in the regulation at 8 C.F.R. § 204.2(c)(1)(vi). Accordingly, the petitioner has not established that she was
battered by or subjected to extreme cruelty, as required by section.

We note that even if the petitioner’s evidence were considered on appeal, the evidence is not sufficient to
overcome the director’s determination. Counsel submits what he characterizes as two “original psychological
reports.” The first “report” submitted bym DO, PA, is actually a Form 1-693, Medical
Examination of Aliens Seeking Adjustment of Status. e the Form I-693 contains information regarding the
petitioner’s general physical appearance, condition, tests for tuberculosis, syphilis, and HIV, and immunization
history, it provides no information regarding the petitioner’s psychological history. The letter from

Psy.D, indicates that her evaluation is based on two meetings with the petitioner of an unspecified length.
b states that the petitioner indicated she has suffered from “emotional iroblems” for several years

“as a consequence of a traumatic relationship with her husband.” While Dr. indicates that the
petitioner “recalled one instance of physical abuse,” she does not provide a description of this alleged incident in
her evaluation. Further, while Dr. Iso indicates that the abuse started soon after their marriage and
“increased throughout the years,” she fails to provide any examples of the petitioner’s spouse’s actions or
descriptions of what she claims to be emotional abuse. Accordingly, the evidence would be insufficient to
overcome the director’s finding in this regard.

Good Moral Character

At the time of filing, the petitioner submitted a document from the Miami-Dade Police Department which
indicated that the petitioner, under the name —” had two arrests, one a felony arrest and the other
a misdemeanor arrest. As the petitioner did not submit a statement describing the circumstances surrounding
her arrests and also failed to submit copies of the dispositions for these arrests, in his RFE and NOID the
director requested the petitioner to “submit the details and specifics of these [arrests] and the final disposition of
arrest.”

In response, the petitioner submitted a clearance from the Miami-Dade Police Department, indicating that

had no criminal record. The petitioner did not submit any statement regarding the arrests contained in
the document she originally submitted and did not submit any dispositions for the arrests as specifically
requested by the director in both his RFE and his NOID.

On appeal, the petitioner submits evidence which, as discussed, was previously requested by the director on two
occasions. As the petitioner was given a reasonable opportunity to present this evidence prior to the director’s
denial, the AAO will not consider this evidence on appeal. As constituted before the director, the information
submitted by the petitioner indicated that she had been arrested two times. However, the petitioner did not
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submit any statement regarding her arrests and submitted no documentation to establish the final dispositions of
her arrests in the form of court records. Accordingly, the director properly determined that the petitioner had
failed to establish that she was a person of good moral character, as required by section 204(a)(1)(A)(iii }(I)(bb)
of the Act. .

It is noted that even if considered on appeal, the evidence related to her good moral character is insufficient to
establish her good moral character. The document from the Circuit and County Courts of the Eleventh Judicial
Circuit of Florida in and for Miami-Dade County indicates that the petitioner was arrested on April 28, 2001 for
battery and aggravated assault and on June 30, 2001 for battery. The document further indicates that the
petitioner’s June 2001 charge of battery was “nol prossed.” However, the document does not clearly establish
the outcome of the petitioner’s April 2001 arrest. Although it appears that the petitioner was found guilty for a
reduced charge of battery, the document does not indicate whether the petitioner was sentenced to jail time
and/or probation. As the petitioner failed to provide any statement regarding her arrests and has failed to submit
all court documents clearly documenting the outcome of her arrests on appeal, we would be unable to determine
from the evidence submitted that the petitioner is a person of good moral character.

The petition will be denied for the above stated reasons, with each considered as an independent and
alternative basis for denial. In visa petition proceedings, the burden of proving eligibility for the benefit
sought remains entirely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361. Here, that burden has
not been met.

ORDER: The appeal is dismissed.



