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DISCUSSION: The Director, Vermont Service Center, initially approved the immigrant visa petition.
Upon further review, the director determined that the petition had been approved in error. The director
properly served the petitioner with a Notice of Intent to Revoke, and subsequently revoked the approval
of the petition. The matter is now before the Administrative Appeals Office (AAO) on appeal. The
appeal will be dismissed.

On June 28, 2004, the director approved the petition for immigrant classification under section
204(a)(l)(B)(ii) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1154(a)(l)(B)(ii), as an
alien subjected to battery or extreme cruelty by a lawful permanent resident of the United States.

On April 25, 2006, the director issued a Notice of Intent to Revoke (NOIR) the approval of the petition
because the petitioner did not establish her marriage to a U.S. lawful permanent resident. The
petitioner, through counsel, timely responded to the NOIR with additional evidence. The director
determined that the evidence did not overcome the ground for revocation and revoked the approval of
the petition on September 14, 2006.

The petitioner, through counsel, timely appealed. On appeal, counsel indicated that she would send
additional evidence to the AAO within 30 days. On November 3, 2006, counsel requested an extension
of time to submit the evidence. On November 13, 2006, the AAO granted the petitioneran extension,
until December 13, 2006, to supplement the appeal. To date, over four months later, the AAO has
received nothing further from counsel or the petitioner.

Section 205 of the Act, 8 U.S.C. § 1155, states: "The Secretary of Homeland Security may, at any
time, for what he deems to be good and sufficient cause, revoke the approval of any petition
approved by him under section 1154 of this title."

Regarding the revocation on notice of an immigrant petition under section 205 of the Act, the Board of
Immigration Appeals has stated:

In Matter ofEstime, ... this Board stated that a notice of intention to revoke a visa
petition is properly issued for "good and sufficient cause" where the evidence of
record at the time the notice is issued, if unexplained and unrebutted, would warrant a
denial of the visa petition based upon the petitioner's failure to meet his burden of
proof. The decision to revoke will be sustained where the evidence of record at the
time the decision is rendered, including any evidence or explanation submitted by the
petitioner in rebuttal to the notice of intention to revoke, would warrant such denial.

Matter ofHo, 19 I&N Dec. 582, 590 (BIA 1988) (citing Matter ofEstime, 19 I&N 450 (BIA 1987».

By itself, the director's realization that a petition was incorrectly approved is good and sufficient
cause for the issuance of a notice of intent to revoke an immigrant petition. Matter ofHo. The
approval of a visa petition vests no rights in the beneficiary of the petition, as approval of a visa
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petition is but a preliminary step in the visa application process. The beneficiary is not, by mere
approval of the petition, entitled to an immigrant visa. !d. at 582. For the reasons discussed below,
we find that the visa petition was initially approved in error and we uphold the director's revocation
of that approval.

Section 204(a)(1)(B)(ii) of the Act provides, in pertinent part, that an alien who is the spouse of a
lawful permanent resident of the United States may self-petition for preference immigrant classification
if the alien demonstrates that he or she entered into the marriage with the lawful permanent resident
spouse in good faith and that during the marriage, the alien or a child of the alien was battered by or
was the subject of extreme cruelty perpetrated by the alien's spouse. In addition, the alien must show
that he or she is eligible to be Classified as a preference immigrant under section 203(a)(2)(A) of the
Act, resided with the spouse, and is a person of good moral character. Section 204(a)(1)(B)(ii)(II), 8
U.S.c. § 1154(a)(1)(B)(ii)(II).

Section 204(a)(1)(J) of the Act states, in pertinent part:

In acting on petitions filed under clause (iii) or (iv) of subparagraph (A) or clause (ii) or (iii) of
subparagraph (B), or in making determinations under subparagraphs (C) and (D), the [Secretary
of Homeland Security] shall consider any credible evidence relevant to the petition. The
determination of what evidence is credible and the weight to be given that evidence shall be
within the sole discretion of the [Secretary ofHomeland Security].

The evidentiary guidelines for a self-petition under section 204(a)(1)(B)(ii) of the Act are contained
in the regulation at 8 C.F.R. § 204.2(c)(2), which states, in pertinent part:

Evidence for a spousal self-petition -

(i) General. Self-petitioners are encouraged to submit primary evidence whenever possible.
The Service will consider, however, any credible evidence relevant to the petition. The
determination ofwhat evidence is credible and the weight to be given that evidence shall be
within the sole discretion of the Service.

(ii) Relationship. A self-petition filed by a spouse must be accompanied ... by evidence of
the relationship. Primary evidence of a marital relationship is a marriage certificate issued
by civil authorities, and proof of the termination of all prior marriages, if any, of both the
self-petitioner and the abuser....

The record in this case provides the following pertinent facts and procedural history, The petitioner
is a native and citizen of Ethiopia who states in these proceedings that she entered the United States
without inspection on October 2, 1999: On the Form 1-360, the petitioner states that she has been
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married only once, to M_I_1 Nur in "late 1996/early 1997" at a "refugee camp in Kenya." On
November 22, 1999, the petitioner filed a Form 1-589, Application for Asylum, which was rejected
on January 18, 2000. That same day, the petitioner was served with a Notice to Appear in removal
proceedings. On July 6, 2000, an immigration judge with the San Diego, California Immigration
Court ordered the petitioner removed to Ethiopia in absentia. The petitioner subsequently filed a
motion to reopen and rescind the in absentia order, which was denied on November 2, 2000. The
petitioner filed the instant Form 1-360 on August 13, 2002.

The record contains the following evidence relevant to the petitioner's alleged marriage to

• The petitioner's August 9, 2002 affidavit and her June 9, 2006 affidavit submitted In

response to the NaIR;
• The petitioner's statement submitted with her asylum application on November 22, 1999;
• The birth certificate of the petitioner's child, Salim;
• Affidavit of the petitioner's friend,
• Affidavit of the petitioner's former counsel,•••••••
• Affidavit of the petitioner's friend,
• Affidavit of the petitioner's friend,•••••• 1

• Copy of the August 4, 2004 order of the Hennepin County, Minnesota Fourth District Court
in the petitioner's child support case against Mr. _(submitted in response to the NaIR);
and

• Letters and all affidavit from the etitioner's friends,
submitted in response to the NaIR).

In her August 9,2002 affidavit, the petitioner states:

I met my husband in the Marsabit refugee camp in 1996, about three months after my arrival.
He worked as an interpreter for the UNHCR [United Nations High Commissioner for
Refugees] and he interpreted for me at the camp. Later that year we were married in a
traditional Muslim ceremony. Two people attended the wedding: and
_ a Muslim pastor. Because we had no money and no rings to exchange, my husband
gave me a copy of the Koran as a symbol of his love for me.

The petitioner states that when the Marsabit refugee camp in Kenya was burned, she and her husband
moved to another camp in Utange and when that camp burned, they moved to Nairobi. The
petitioner reports that she and her husband entered the United States together on October 2, 1999.
The petitioner states, "My husband was very secretive after we moved to the United States and
would not tell people that we were married. . .. He did not include me on his application [for
asylum] and he did not give the hospital his correct name for the baby's birth certificate." The birth

1 Full name withheld to protect individual's identity.
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certificate of the petitioner's son, Salim, lists the name of the child's father as_' and the
,child's full name as '

In her June 9, 2006 affidavit, the petitioner states that she and Mr.• have one child, _ The
petitioner repeats her description of how she met her husband and their wedding ceremony. The
petitioner adds that the Marsabit refugee camp where she met her husband is "also known as•••
refugee camp."

Other evidence in the record contradicts the petitioner's account of her marriage. The child support
order submitted in response to the NaIR makes a finding of fact that the petitioner and Mr. _
"were married on 11/1/95," not in 1996, as the petitioner asserts in these proceedings. In her June 9,
2006 affidavit, the petitioner states, "I think this was a clerical error or error of interpretation. It
should say 1996. But the court did find that we were married." However, the record contains no
documentation of what evidence was presented to the court regarding the petitioner's marriage or
any other evidence of the basis for the court's finding that the former couple was indeed married.

The petitioner's explanation is also not credible given her prior testimony in her asylum case. On her
Form 1-589, the petitioner originally stated that she married~li on~ 1995.
However, at her asylum interview, the petitioner changed her husband's name to__ In her
personal statement submitted with her asylum application, the petitioner stated, "In January 11, 1995,
I was married to my husban and we started a new life together. We were happy.
My husband owned his own business and at the same to [sic] we managed to reopen my family's
hotel and business went well." The petitioner further states that she and her husband were abducted
by TPLF [Tigray Peoples' Liberation Front] agents in February 1996 and were taken to a detention
camp where they were separated. The petitioner reports that she escaped to Kenya in March 1996
and reunited with her husband at the "Sewalhnguru (Benadiri) refugee camp" when he escaped from
Ethiopia in December 1996. The petitioner states that after the camp was closed, she and her
husband moved to Nairobi. The petitioner states that her and her husband's relatives sent them
money, but it was not enough for both of them to leave Nairobi. The petitioner explains, "My
husband and I discussed what to do next and decided for me to use the money for me to come to
U.S.A. October 2, 1999 with the help of smugglers."

The petitioner's account ofher marriage in her asylum application contradicts her testimony in this
case in six significant aspects. First, in her asylum application, the petitioner states that her
husband's name is _ not !. Second, the petitioner states that she was married on
January 11, 1995, not in 1996. Third, the petitioner reports that she and her husband were married in
Ethiopia, not the Marsabit or Walda refugee camp in Kenya. Fourth, the petitioner states that her
husband was a businessman in Ethiopia when they were married, not an interpreter at the Marsabit or
Walda refugee camp in Kenya. Fifth, the'petitioner attests that she and her husband were abducted,

2 First name is identical to that of the petitioner's alleged spouse, Mr. __
3 First and middle names are identical to those ofthe petitioner's alleged spouse, Mr.... '
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detained and separated in Ethiopia in February 1996 and were not reunited until December 1996 at
the "Sewalhnguru (Benadiri) refugee camp." In this case, the petitioner claims that she met her
husband at the Marsabit or Walda refugee camp on an unspecified date in 1996. Finally, the
petitioner stated on her Form 1':589 that she had two other children, _and~hose
surname was 1-. In these proceedings, the petitioner states that she and Mr.~ have only one child
together, Salim.

The record indicates that the abusive behavior of _may have influenced the petitioner's
asylum case. In her August 9, 2002 affidavit, the petitioner states that her husband attended her
asylum interview and when she asked the officer to repeat a question, Mr. _ hit her on the side of
her head. In addition, Mr. states that during his representation of the petitioner in her motion
to reopen her removal case, Mr. • accompanied the petitioner to several meetings, but never
introduced himself as her husband and "tried to control the situation and would speak for [her]."
However, the petitioner does not indicate that Mr.• induced her to lie on her asylum application
and she presents no explanation for the discrepancies in her statements.

The letters and affidavits of the petitioner's friends do not overcome these discrepancies. Dine
Ahmed and Ms attest that the petitioner and Mr.~ere married, but state that they met
the petitioner in the United States and do not indicate that the have ersonal knowledge of the
petitioner's marriage ceremony. Ms. , Mr.'-
and Like _all state that they knew the petitioner and Mr. Nur when they were living in
Kenya. However, none of these individuals state that they were present at the former couple's
wedding ceremony or have other personal knowledge of their marriage, apart from the fact that the
former couple lived together as husband and wife.

On appeal, counsel stated that petitioner had found someone in Kenya who could obtain her marriage
certificate. On November 3, 2006, counsel requested and was granted additional time to submit the
certificate, but failed to do so. On appeal, counsel presents no other evidence that the petitioner's
marriage would be valid under Ethiopian or Kenyan law, or that the petitioner's marriage would be
recognized as a common law marital union in California or Minnesota, the states where the petitioner
resided with Mr.~fter they left Kenya.

In his decision revoking the approval of the petition, the director primarily discussed the lack of a
marriage certificate in the record. On appeal, counsel correctly notes that the regulation at 8 C.F.R.
§ 103.2(b)(2)(iii) states that a "self-petitioner may, but is not required to, demonstrate that preferred
primary or secondary evidence is unavailable." However, both the statute and the regulations
mandate that "the determination of what evidence is credible and the weight to be given that
evidence shall be within the sole discretion of [CIS]." Section 204(a)(1)(J) of the Act, 8 U.S.C.
§ 1154(a)(1)(J)(2007); 8 C.F.R. §§ 103.2(b)(2)(iii),204.2(c)(2)(i).

The revocation of the approval of this petition is warranted not merely because the record lacks a
marriage certificate, but because the evidence, as a whole, fails to demonstrate that the petitioner had



' .

a qualifying marriage with a U.S" lawful permanent resident, as required by section
204(a)(1)(B)(ii)(II) of the Act. The unresolved discrepancies between the petitioner's testimony
regarding her marriage in this case and in her asylum application greatly detract from the credibility
of her testimony in these proceedings. The remaining, relevant evidence is insufficient to overcome
these discrepancies and establish the requisite qualifying relationship. .

The petitioner has not demonstrated that she had a qualifying relationship with a U.S. lawful
permanent resident, as required by section 204(a)(1)(B)(ii)(II) of the Act. She is consequently
ineligible for immigrant classification under section 204(a)(l)(B)(ii) of the Act and her self-petition
must be denied.

The burden of proof in visa petition proceedings rests solely with the petitioner. Section 291 of the
Act, 8 U.S.C. § 1361. The petitioner has not met that burden. Accordingly, the appeal will be
dismissed.

ORDER: The appeal is dismissed.


