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DISCUSSION: The immigrant visa petition was denied by the
Director, Vermont Service Center. An appeal was dismissed by the
Assoclate Commissioner for Examinations. The matter is again

before the Associate Commissioner on moticon to reopen. The motion
will be dismissed.

The petitioner is described as a religious organization operating,
in part, a mosque. It seeks classification of the beneficiary as
a special immigrant religious worker pursuant to section 203 (b) (4)
of the Immigration and Nationality Act (the "Act"), 8 U.S.C.
1153 (b) {4}, in order to employ him as a religion teacher at a
gsalary of $300 per week.

The petitioner filed a Form I-360 petition for special immigrant
clasgification on January 14, 1998. The petition was denied in a
decision dated August 28, 1998. The petition was denied on the
grounds that the petitioner failed to establish that the
beneficiary had satisfied the requirement of at least two years of
continuous experience in a religious occupation pursuant to 8
C.F.R. 204.5(m) (1) or that the propcsed position was qualifying as
a religious occupation for the purpose of special immigrant
classification.

The petitioner filed a timely Notice of Appeal from the decision.
The Assoclate Commissioner, by and through the Director,
Administrative Appeals Office {("AAQO"), dismissed the appeal finding
that the petitioner had failed to overcome the grounds of
ineligibility cited by the center director in the notice of
decision. The AAQC further found that the petitioner did not tender
a qualifying job offer.

In the statement on motion, an official of the petitioner states
that the beneficiary is actually a minister and that the proposed
position 1is clearly a religious vocation consistent with the
traditions of Islam.

According to 8 C.F.R. 103.5(a) (2}, a motion toc reopen must state
the new facts to be provided and be supported by affidavits or
other documentary evidence. In order to prevail on a motion to
reopen, the petitioner must establish that the new facts and/or
evidence presented were unavailable at the time the prior decision
was issued. Id. According to 8 C.F.R. 103.5(a) (3), a motion to
reconsider must state the reasons for reconsideration and be
supported by any pertinent precedent decisions to establish that
the decision was based on an incorrect application of law or
Service policy. To prevail on a motion for reconsideration, the
petitioner must establish that the prior decision rests on an
incorrect application of law, so that the decision "was incorrect
based on the evidence of record at the time of the initial
decision." Id. According to 8 C.F.R. 103.5(a) (4}, a motion that
does not meet applicable requirements shall be dismissed.



After a review of the petitioner’s statements, it must be concluded
that it has not presented any new facts that were somehow
unavailable at the time the appeal was filed. Nor has it
identified any incorrect application of law. Therefore, the
petitioner has failled to establish that this action meets the
applicable requirements of a motion to reopen and it must be
dismissed.

The petitioner now seeks to amend its petition for consideration as
a minister in a religious vocation, rather than as a lay person in
a religious occupation. A material change to the terms of a
petition cannot be made on appeal or by a motion. See Matter of
Katigbak, 14 I&N Dec. 45 (Comm. 1971). Furthermore, the petitioner
eggentially seeks a readjudication of the underlying petition and
a waiver of the thirty-day appeal period. There is no provision
for such an adjudication on a motion to reopen or a motion to
reconsider.

ORDER: The motion is dismissed.



