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DISCUSSION: The immigrant visa petition was denied by the 
Director, California Service Center, and is now on appeal before 
the Administrative Appeals Office (AAO) . The appeal will be 
dismissed. 

The petitioner seeks classification of the beneficiary as a 
special immigrant religious worker pursuant to section 203(b) (4) 
of the Immigration and Nationality Act (the "Act"), 8 U.S.C. 5 
1153 (b) (4), to perform services as a pastor at an annual salary 
of $31,000. 

The director denied the petition finding that the beneficiary's 
claimed service with the petitioner did not satisfy the requirement 
that he had been continuously carrying on a full-time salaried 
religious occupation for the two-year period immediately preceding 
the filing date of the petition. 

On appeal, counsel for the petitioner states that the beneficiary 
has worked for the petitioner full-time for the past two years. 
Counsel argues that there is no authority for the Bureau to hold 
that voluntary work precludes a beneficiary for classification as a 
special immigrant religious worker. Counsel indicates that although 
the beneficiary has yet to be paid for his services, the petitioner 
is willing and able to pay him upon receipt of authorizaticn to do 
so from the Bureau. 

Section 203 (b) (4) of the Act provides classification to qualified 
special immigrant religious workers as described in section 
101 (a) (27) (C) of the Act, 8 U.S.C. § 1101 (a) (27) (C), which pertains 
to an immigrant who: 

(i) for at least 2 years immediately preceding the time 
of application for admission, has been a member of a 
religious denomination having a bona fide nonprofit, 
religious organization in the United States; 

(ii) seeks to enter the United States-- 

(I) solely for the purpose of 
vocation of a minister of 
denomination, 

carrying on the 
that religious 

(11) before October 1, 2003, in order to work 
for the organization at the request of the 
organization in a professional capacity in a 
religicus vocation or occupation, or 

(111) before October 1, 2003, in order to work 
for the organization (or for a bona fide 
organization which is affiliated with the 
religious denomination and is exempt from 
taxation as an organization described in 
section 501 ic) (3) cf the Internal Code of 
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1986) at the request of the organization in a 
religious vocation or occupation; and 

(iii) has been carrying on such vocation, professional 
work, or other work continuously for at least the 2-year 
period described in clause (i). 

The petitioner in this matter is a church. The beneficiary is a 
native and citizen of Mexico who last entered the United States as 
a nonimmigrant visitor on August 10, 2000. 

The issue to be examined in this proceeding is whether the 
petitioner has established that the beneficiary has had the 
requisite two years of continuous work experience in the proffered 
position. 

Regulations at 8 C.F.R. § 204.5(m) (1) state, in pertinent part, 
that: 

All three types of religious workers must have been 
performing the vocation, professional work, or other 
work continuously (either abroad or in the United 
States) for at least the two year period immediately 
preceding the filing of the petition. 

The petition was filed on April 18, 2001. Therefore, the 
petitioner must establish that the beneficiary has been 
continuously engaged in a religious occupation for the two-year 
period beginning on April 18, 1999. 

In this case, the evidence of record reflects that the beneficiary 
has worked as a volunteer for the petitioner since entering the 
United States in August 2000. Prior to that, the beneficiary was 
employed by a church in Mexico. When the beneficiary first arrived 
in the United States, he and his family lived on their savings. 
Since the filing date of the petition, cousins in the United States 
have provided the beneficiary and his family with room, board, and 
financial assistance. In addition, the beneficiary receives monthly 
income from a rental property and business in Mexico. 

The legislative history of the religious worker provision of the 
Immigration Act of 1990 states that a substantial amount of case 
law had developed on religious organizations and occupations, the 
implication being that Congress intended that this body of case 
law be employed in implementing the provision. See H.R. Rep. No. 
101-723, at 75 (1990). 

The statute s~ates at Section 101(a)(27)(C)(iii) that the 
religious worker must have been carrying on the religious 
vocation, professional work, or other work continuously for the 
immediately preceding two years. Under Schedule A (prior to the 
Immigration Act of 1990), a person seeking entry to perform 
duties for a religious organization was required to be engaged 
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"principally" in such duties. "Principally" was defined as more 
than 50 percent of the person's working time. Under prior law a 
minister of religion was required to demonstrate that he/she had 
been "continuously" carrying on the vocation of minister for the 
two years immediately proceeding the time of application. The 
term "continuously" was interpreted to mean that one did not take 
up any other occupation or vocation. Matter of B, 3 I&N Dec. 162 
(CO 1948). 

The term "continuously~' is also discussed in a 1980 decision 
where the Board of Immigration Appeals determined that a minister 
of religion was not continuously carrying on the vocation of 
minister when he was a full-time student who was devoting only 
nine hours a week to religious studies. Matter of Varughese, 17 
I&N Dec. 399 (BIA 1980) . 
Later decisions on religious workers conclude that, if the worker 
is to receive no salary for church work, the assumption is that 
he/she would be required to earn a living by obtaining other 
employment. Matter of Bisulca, 10 I&N Dec. 712 (Reg. Corn. 1963) 
and Matter of Sinha, 10 I&N Dec. 758 (Reg. Corn. 1963). 

In line with these past decisions and the intent of Congress, it 
is clear, therefore, that to be continuously carrying on the 
religious work means to do so on a full-time basis. That the 
qualifying work should be paid employment, not volunteering, is 
inherent in those past decisions which hold that, if the 
religious worker is not paid, the assumption is that he/she is 
engaged in other, secular employment. The idea that a religious 
undertaking would be unsalaried is applicable only to those in a 
religious vocation who in accordance with their vocation live in 
a clearly unsalaried environment, the primary examples in the 
regulations being nuns, monks, and religious brothers and 
sisters. Clearly, therefore, the qualifying two years of 
religious work must be full-time and salaried. To be otherwise 
would be outside the intent of Congress. 

For the reasons discussed above, the beneficiary's volu~tary 
service with the petitioner does not constitute continuous 
experience in a religious occupation. The Bureau is unable to 
conclude that the beneficiary has been engaged in a full-time 
salaried religious occupation during the two-year qualifying 
period. For this reason, the petition may not be approved. 

While the determination of an individual's status or duties 
within a religious organization is not under the Bureau's 
purview, the determination as to the individualf s qualificat.ions 
to receive benefits under the immigration laws of the United 
States rests with the Bureau. Authority over the latter 
determination lies not with any ecclesiastical body but with the 
secular authorities of the United States. Matter of Hall, 18 I&N 
Dec. 203 (BIA 1982); Matter of Rhee, 16 I&N Dec. 607 (BIA 1975). 
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The burden of proof in these proceedings rests solely w i . t h  the 
petitiocer. Section 291 of the Act, 8 U.S.C. § 1361. Here, that 
burden has not been met. 

ORDER: The appeal is dismissed. 


