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39.j 

IN WE: Pctitionm: 
14cneficiary: 

Pczrnion: Pctieion for Spcciai Imrnigmt Rciigiaus Works Pussuanill to Sccl~o-? 203('3)(4) af t the Imnigration a d  

h'atiunaiity Act (the "Act"), 8 L;.S.C. 1153(%)(4), as describci! iit Section iQI(a)(27)(C) of rhc Ace, 8 [J.S.C. 
i i 2 1 (a)/27)(C) 

TN BEi4AI.F OF PETITIONER: 

R 
INSTRUCTIONS: 
-['his is the decision in yoiir cese. Pail documer,ts have heen returned to the office that onginali)i dccidcd your case'. Any 
furthe: inqi~iry must bc nadc  to t h t  G ~ C C .  

I f  ycu hciicve the I;lw was inappropriately appii-d or fh:: anaiysrs used in reachitlg the dec~sron was inconsistent with the 
in fomat io~  provided or with preccdcnt decisions, you may EIc i3 motion to reconsider. Such a mt>tic>n must s~&c the renso:!s 

Ibr  rcconsideretion w d  be suppo<-"ied by any pcrrincnt preccdcnt dccisiols. Any notion to recor~sidcr must be filed w : h  30 
days of the dec:sinn that tlke notion seeks ko reconsider, as ~cquircd undc; 8 CFR L113.5(a)(I)(d). 

I:'ycia have ticw or addjtjona! information thet you wish to have coxadered, you may iile a motion to rec:pm. Such a mot~on 
n~us t  state the new facts to bc provcd at thc rcopcr\cd proceeding and be s r ~ p p o ~ c d  by cfijdavits or other document;>ry 
cvidcncc. Any riation to rcopm rnust he tjicd within 30 &ays o f  thc dccisian that tile motion seeks to rccpcn, cxccpt that 
faii~~rc to ijle before this p c ~ o d  expiacs may bc cxctised in thc discretion of the Scrvicc wherc rt is dcmor?stratcd that d ~ c  dclay 
w2s icesonable and beyond t ic conlroi of the appliczni or petitioner. Id. 

Any rnotiun mxst be %icd with tilt ofcce thA originaily dcc~dcd your c:sc along w~th  il 'icc of $ 1  i O  as rcqiirrcd iindcr 8 CIFR 
103.7. 

FOR TI iE ASSOCIATE C0,MAUESS?13.NER. 
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BSS@U98ZQN: The i n  visa petition was denied by the 
D i r e c t ~ r ,  Nebraska Service Center, and is now before the Associate 
@o~?..~.issioner Zor Erraxinat ions on apyeal . -7  ~ n e  appeal w i l l  be 
dismissed. 

The petitioner is a PerarLeccs";L chi~rch .  It seeks classification 
of the beneficiary as a ssecial i rn~ . . ig ra~ t  re1igios.s worker 
pursuanr to section 233 (bj (4) of zhe Znxigration and Naeio-.lalir,y 
Act (the Ace) , 8 G ,  6 .C.  11.53 (b} ( 4 )  , Is o-rdey *Lo employ hin  as a 
directcr a ~ d  pastor in charge of m;isic at an a n m ~ a l  salary of 
$21,020. 

The director de~ied the petitiozl, finclil-.;~ that the petitioner 
failed to establish chat t h e  proEfered posi t ion  i s  a quali"i.ing 
religious occxpaticc. 

Orr appeal,  c o ~ ~ s e l  Ecr the petitiorer argues tkat the ~roffeb-ed.  
positS.on q~alifies as a r e l ig ious  occxpatic-r* beca~ise s i c  is 
integral to Fentecostal worship. 

m7 *-ye di rec to r  noted tha",-rz reply to a request for addi',iona? 
docuneritzation, the petitioner inclladed a new f c b  description acd 
job eitle. The direc-lor de-lernified t h a t  t he  petitioner mist 
establish eligibility as of the time of filing; kence, he 
evaluated che pe"citcr_ wi", the original jcb titlie and 
descriptfcn. Cz; appeal, cozrasel fa- the petitioner argces chiit 
the petitioner may aaend t h e  petition f~ response to a request f o r  

-e 

2 iloxal dlcc;;,~.entati_on. addL "' kn review, C C U T ? _ . S ~ ~ ~ S  asg~ment is cot 
persuasive. A peti"Lior,er r;ay nst make materLa . l  chan.ges zo a 
petition that has already been filed in an effort tc zake an 
ap2areztly dezicient getitioc conform to Service req~irements. 
Marrer a.f Iaumii, In'c. Dec. 3360 (Assac. Conn., Ex,, li'uly 1 3 ,  
1998). Acccrdingly, t h e  petitiorer has not overccne the 
director's objection, 

Section 203 (b) ( 4 )  of the Act provides classificatior^ to q - ~ a l i f i e d  
,,aed in secticn special i ~ ~ n ~ i g z a s t  religioss workers as descv;' 

101 (a) ( 2 7 )  ( C )  of the A c t ,  8 U.S.C. iXSl (a) ( 2 7 )  ( @ )  , whick perzai~s 
tc an i ~ n i g r z n x  who: 

(i) for at least2 yyears im~~e6iz te ly-  preceding the time 
cf application f o r  adtr.ission, a been a nerber of a 
relicio-ss a deno-nins.:.ion having. a boca fide rzx.pri?fit ,  
r e l - g l o x s  organization in the Unieed StaZ~es; 

(ii) seeks to enter t5.e United States-- 

(I) solely for h e  prrrpcse oZ carryirq on the  
vccation of a  minister of t h a t  relig5ox.s densninaticn, 

(11) before Cctober i f  20S3, in crdelr to work Eor t k e  
cr~azlzation at t h e  reqLest cf -,he organization in a 
prsfesaional capacity ir a religious vocatisn cr 
cccupation, or 
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(S.11) before October 2 ,  2 0 0 3 ,  in order 'LO work for 
the organizatfon (or for a bcna fide organizat ion which 
is affiliated w i t h  the religious denomination and is 
exenzpt frcn taxation as an organization described in 
section 5 0 l t ~ j  (3) of the Internal Code of 1 9 8 6 )  at the 
request of the organization i n  a religious vocation cr 
oecupaticn; an6 

(iii) has been carrying on sr~zcl? vocatio2, professlo~al 
work, or other work contlnuoraslby for at leasr che 2 -  
year zeriod described in clause ti). 

The petitioner in this matter is a Penteecstal c k ~ r c h  with 
headqtrarters ix Laoos, Nigeria. It clains a ~ e ~ b e r s h p  of 500. 
The beneficiary is a native and citfze~ of Nigeria w h e  was last 
adzitted to the Vnited S t e t e s  on February 21, i996 as a 
nsnixmigrant visitor IB-2)  , 

. - 
In order to establish eligibility for classkf~catron as a spec;ar 
iw.rL~ranz,  the petiticner WAS-, sarisfy severzl eligib~li~y 

R petitioner m l r s t  estzblish that the praposed positicn quziifies 
as a religiocs occupation f o r  the purpose of special irniiqrant 
classificztlcra, 

8 C.F.X. 2 0 4 . 5 j m )  ( 2 )  states, in perthent part, that: 

Religious occrapatios means an activity which relates to 
a traditional religious functi~n. Examples of 
ir,dividuaLs in religious occrrpations include, but are 
nct Iknited to, liturgical workers, reli~io-2s 
ins - l ruc tors ,  religic~s ccunselors, cantors, catechists, 
wcrkers in religious hospitals or religious health care 

~ - ,  

facai:ties, nissionarfes, religious trznslatcrs, cr 
r e l i g i o ~ i s  brcadcastexs. This group does notL iricilzde 
farki"_ors, mai~teizance miorkers, clerks, fund raisers, oz 
persons soIeiy involved in the  so%icitation cf 
donations. 

The statxte 7;s silent on what constituLes a religio~s occrrpa'cion 
and the regulztion states c r l y  that it is an activity relating to 
a traditiona3. se l ig io~es  fuxzction and provides a brj_ef list of 
examples. The list reveals that not all employees of a religioxs 
C T ~ - ~  - are ccnsidered to be engaged ir a religious 
oc the purpose of special. im~fgract classiffcation, 
Thc states that pssitions such as c a ~ t o r ,  rr.issicnary, 
or rti~g-cus instructor are examples cf qualify5r.g religious 
csccupa-lions. Derscns in s ~ c h  positions m x s t  ccnplete presc~ibed 
cozrses of t r a i n i n g  established by t he  go~rernizg bo?y of the 
denoxination and their sewices are  directly related to the c reed  
acd pract ice  of t h e  religion, 



m: ~ n e  Service interprets the term t radit ional  religious function to 
req~ise a demonstratioc that the dut2es of the position are 
directly related to the meed of the de~o~.ination, that specific 
prescribed reLigFa~s trraining or theologicd educatior, is 
rewired, tha", the positicn is defined and recogz=ize& by L E ; ~  
governing bcdy cf the denomkr_ation, an6 that the position is 
r,rsdit ionally a perrr.anenc, f z l d - t i r r . e ,  salaried occ-~paeion wi~hir, 
the  denoxinatisn. 

I n  this cz.se, the petitioner asserts that the position relates to 
a tradi.il,ionai r e l i g i o > ~ s  furrc",ign because T:JS~C is izte~ral to 
BestecostaL worship. 

After 5 review of t he  reccrd, it is c=nclude$ that the pe t i t ionez  
has net es"iablished thaE the position cf directcr and pastor in 
charge of music ccnstltutes a q i a l i f y i n g  religious occapaticn. 

i-. - ekrst, the petitioner subnitted i~sufficient docil;r.enEation cha: - L L L  pn position is a . traditicnaL fx l l - t ime paid occupaticn in its 
denonination. Simply going =n record without supporting 
docuxentary evidence is net sufficient for purpcses of meetkcg che 
burden cr' proof in t h s e  proceedings. See H - i t t e r  of Treasure  
Craft cf a 14 T&N Dec. 190 (Reg. Corn. 1972) . Tke 

% .  pet~t~cner failed to provide verificaticn fron z.n authorized 
official of the denonination that permanezt salaried engloyment in 
suc3 an ccctipaicion is a t radi t ic lnai  filcctis-. h i  the 
den=lminatioz. To estaSlish t h a t  a position is qualifyi~g as a 
religious occupatko~, t h a t  an alien is q~alified i n  the position, 
and has bee2 carrying on such ?ositior,, acceptable evidezce 
incl-xies a letter frcm a Sxgericr or Principal of eke Eenozizaticn 
i.5 the United Szates, See Matter of V a r u g h e s e ,  17 I L K  Dee. 399 
( 2 I A  198C.). In the  i n s t a n t  case, the petitioning ck~rch wrote a 
letter indicating that the beneficiary is quzlified in eke 
pcsikion, acd has been carrying on such a position since iS9C. A 
letter fro2 an official of the individcal petitio~ing chiire:?, - s  
ccnsidered, b ~ t  is not sxfficient to satisfy the S u r d e ~  of pscof. 

Seconci, rhe pecftioner failed to state t h e  nzvher of i ~ s  
employees, the s i z e  of i t s  choir, and the  n u ~ b e r  of wcrship 
services p e y  week. Absent such infornation, the Service is ucable 
to conclude that the position could reasonably be a Zzlf-time 
occxpation with ?he perkticner. 

Thirb, the duties cf the position are net cossidersd to ccnstiKuEe 
the dxties of a ~ualitying relkgi.01:-. . . ~?~,-:- L O  D t l t i e s  such as 
p a r t i c i p a t i n g  tlz "Le church's ii "evolve t k e  rcs5-c 
i s  iato a record making I\ _ablisbj a tozring 
~usical aroupri are coslsidered wh.,oliiy ~ - - i - : ~ l _ i .  duties not directly 
related to the religicus practices of the chu~ch. 

Finsily, in reaehizg z deterrninatioc on wheeker a positicn 
cs~stiei;~:es a religious occupaticn f o r  the purpose cE special 
i n ~ ~ i g r a n z  claesification, rhe Service ~ u s t  d i s t i n g - ~ i s h  betwee3 
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. . 
carFt'rmn psrtrc~pation i n  the  religious life of a denomination and 
engagin? in a religiolrs occu~ation, It is traditional i p l  many 
~e1igio-c.s organizaticns for me~bers  to vclunteer a g-eat deal of 
theis time serving oz ~ o r n ~ i t t e e s ,  visiting the  sick, semirig in 
the cho i r ,  teaching children's religion classes, an6 zssisting the 
crdained ministry withour being considered tc be carrying on a 
religious cccupation. Sxch voluntary posf tions filled by m e ~ A e r s  rr ,+. 
C E  a cczgregat ion are cct cc~sidered religious ocscrrpa~io~s. i l ~ e  
Service i n t e rpze t s  its cwn regxlatiions to bid that religious 
occupations a re  Eull-tine paid positions reqziring specific 
religicus trainizg. W3ile participation with the ehxrch choir  is 
a tradition in rany denoninaticns, these is c.3 evidence t h a t  t h e  
instane position is a traditional full-tine gaid position with t h e  
prcspective exployer or its denoxinatio~ at large. Therefore, it 
n"2sL be concluded t h a t  the petiticzer has f a i l e d  t o  establish t k a t  
the prcposed position constitutes a qdalifying religious 
oceupatio., 

Beycnd the decZsiox or' Che director, a ~ e i i i t i o x e r  m ~ s t  establish . 
t h a t  it 1s a qualifying religi~us o:cgaz.izaticn as definea In this 
Lype cf visa petition proceeding. 

8 CFR 2C.4-5 (E) ( 3 )  states,  in pertinext part, "car each petition 
for a relioious worker r:i;st be acco~.panied by: 

(1) Evidence t n a t  t he  organization q~alifies as a 
nosprofir organization in t he  fora of either: 

(A) Ccc-srnen~~i~fon.  showir,g tha5 It is e r , eq t  fro3 
taxation in acccrdance wit;?, section 5 ~ 1 ( c )  ( 3 )  of 
Lnternai Zeverce Code cf 2-5386 as fr rels.tes to 
~eiigicus orgartzations; or 

3 Such docu-nentation as is reqtiired by the Znternal 
Iiever~e Serv~ce ec establish elisibility ffor exer.~;tic.- 
under seccio~ 501 ( c )  ( 3  j . 

? ~ The petitiozer r x s t  either provide v e r i f i c a t i o n  or azdividual 
exexpti.cn frcT the U.S. I n t e r n s 1  Revenue Se~vice, prcof of 
coverage cn5er a grcup exe~ptfcn graneed by t he  IRS tc the 
deno~.inati~n, c r  such docunentztisn as is required by t he  IRS. 

I n  addressirig t 5 . i ~  requirer.ent, the peti t ior ier  s u b 3 i t t e d  a letter 
f r s m  t k e  Izternzl Reve2ue Service (IRS) dated N a r c 5  5, 1397, 
refleezing ticat a New York affiliate parish was grazted tax-exexp: 
reccg~itior, xnder sectl-cla 5 C l  (c) ( 3 )  cz the Internal Iievexe Code 
(IRC) A 

n- . . -  ~ ~ e r e  is 20 eviderice chat t h e  petitioner is eliglole for tax-  
exeEFt states tkro-cgh a denominations grsu2 tax exew.?ti.cn, There 
is a'so 23 evidence cf a Zcrrnal affiiiztioz between the . . 
petrtloning pzrish and t h e  New Y o r k  paris?.. 

The bl;rber_ cf procf in these pzoceedings rests scleLy w i ~ h  t k e  
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v -  petiticz~~. SectPos. 231 of the Act, 8 V.S,C. 1351. here, t he  
pe~itioner has not szstaine6 thak burde?.. 

O ~ E W :  Tke appeal is dismissed. 


