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DISCUSSION: The employment-based immigrant visa petition was denied by the Director, Nebraska Service
Center, and is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed.

The petitioner is an organization “founded . . . to promote and administer religious, charitable, and
educational activities and projects to the Jewish community.” It seeks to classify the beneficiary as a special
immigrant religious worker pursuant to section 203(b)(4) of the Immigration and Nationality Act (the Act), 8
U.S.C. § 1153(b)(4), to perform services as a Kashruth supervisor. The director determined that the petitioner
had not established that the beneficiary had been engaged continuously in a qualifying religious vocation or
occupation for two full years immediately preceding the filing of the petition.

On appeal, counsel for the petitioner submits a letter and additional documentation.

Section 203(b)(4) of the Act provides classification to qualified special immigrant relrigious workers as
described in section 101(a)(27)(C) of the Act, 8 U.S.C. § 1101(a)(27XC), which pertains to an immigrant
who:

(i) for at least 2 years immediately preceding the time of application for admission, has been a
member of a religious denomination having a bona fide nonprofit, religious organization in
the United States;

(ii) seeks to enter the United States--

(D) solely for the purpose of carrying on the vocation of a minister of that religious
denomination,

(II) before October 1, 2008, in order to work for the organization at the request of the
organization in a professional capacity in a religious vocation or occupation, or

(IIT) before October 1, 2008, in order to work for the organization (or for a bona fide
organization which is affiliated with the religious denomination and is exempt from
taxation as an organization described in section 501(c)(3) of the Internal Code of
1986) at the request of the organization in a religious vocation or occupation; and

(iii) has been carrying on such vocation, professional work, or other work continuously for at
least the 2-year period described in clause (i). '

The regulation at 8 C.F.R. § 204.5(m)(1) echoes the above statutory language, and states, in pertinent part, that
“[a]n alien, or any person in behalf of the alien, may file a Form 1-360 visa petition for classification under section
203(b)(4) of the Act as a section 101(2)(27)(C) special immigrant religious worker. Such a petition may be filed
by or for an alien, who (either abroad or in the United States) for at least the two years immediately preceding the -
filing of the petition has been a member of a religious denomination which has a bona fide nonprofit religious
organization in the United States.” The regulation indicates that the “religious workers must have been
performing the vocation, professional work, or other work continuously (either abroad or in the United States) for
at least the two-year period immediately preceding the filing of the petition.”
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The regulation at 8 C.F.R. § 204.5(m)(3) states, in pertinent part, that each petition for a religious worker must be
accompanied by:

(i) A letter from an authorized official of the religious organization in the United States
which (as applicable to the particular alien) establishes:

(A) That, immediately prior to the filing of the petition, the alien has the required two
years of membership in the denomination and the required two years of experience in
the religious vocation, professional religious work, or other religious work.

The petition was filed on December 9, 2002. Therefbre, the petitioner must establish that the beneficiary was
continuously working as a Kashruth supervisor throughout the two-year period immediately preceding that date.

We note initially that the translations submitted by the petitioner do not comply with the provisions of 8
C.F.R. § 103.2(b)(3), which requires that documents submitted in a foreign language “shall be accompanied
by a full English translation which the translator has certified as complete and accurate, and by the translator's
certification that he or she is competent to translate from the foreign language into English.” Thus the
documents in Hebrew submitted by the petitioner have no evidentiary value for purposes of this petition.

The petitioner. originally submitted no evidence to establish that the beneficiary met the requisite two-year
experience requirement of the statute and regulation. In a request for evidence (RFE) dated April 2, 2003, the
director requested the petitioner to submit evidence to establish that the beneficiary “has the required two
years of experience in the religious . . . work.” The petitioner was asked to submit “letters of verification from
previous employers that describe the actual duties performed. The letters should include the wages paid, [and]
the hours worked.” In response, the petitioner submitted a copy of a “certificate of training” and a copy of a
“Certificate of Shochet Ordination.” As noted above, the translations accompanying these documents do not
comply with the regulation, but appear to certify that the beneficiary has trained and been ordained to
“perform kosher slaughter and inspection.” :

The director determined that the petitioner had not established that the beneficiary had continuously worked
in a qualifying religious occupation for two full years prior to the filing of the visa petition. '

On appeal, counsel sybmits a letter from AER Services, Inc., in which it states that the beneficiary was
employed by it as upervisor from December 2000 to December 2002, at a rate of $1,100 per
week. . ' '

The petitioner was put on notice of required evidence and given a reasonable opportunity to provide it for the
record before the visa petition was adjudicated. The petitioner failed to submit the requested evidence and
now submits it on appeal. However, the AAO will not consider this evidence for any purpose. See Matter of
Soriano, 19 1&N Dec. 764 (BIA 1988); Matter of Obaigbena, 19 I&N Dec. 533 (BIA 1988). The appeal will
be adjudicated based on the record of proceeding before the director.

The evidence of record before the director did not establish that the beneficiary worked continuously in the
religious occupation for two full years prior to the filing of the visa petition.
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Beyond the decision of the director, the petitioner has not established that it qualifies as a bona fide nonprofit
religious organization. This deficiency constitutes another ground for dismissal of the appeal.

The regulation at 8 C.F.R. § 204.5(m)(3)(i) states, in pertinent part:

(3) Initial evidence. Unless otherwise specified, each petition for a religious worker must
be accompanied by:

() Evidence that the organization qualifies as a nonprofit organization in the form of
either:.

(A) Documentation showing that it is exempt from taxation in accordance with § 501(c)(3)
of the Internal Revenue Code of 1986 as it relates to religious organizations (in appropriate
cases, evidence of the organization's assets and methods of operation and the organization's
papers of incorporation under applicable state law may be requested); or

(B) Such documentation as is required by the Internal Revenue Service to establish
eligibility for exemption under § 501(c)(3) of the Internal Revenue Code of 1986 as it
relates to religious organization.

To meet the requirements of 8 C.F.R. § 204.5(m)(3)(i)(A), a copy of a letter of recognition of tax exemption
issued by the Internal Revenue Service (IRS) is required. In the alternative, to meet the requirements of 8 C.F.R. §
204.5(m)(3)(iXB), a petitioner may submit such documentation as is required by the IRS to establish eligibility
for exemption under § 501(c)(3) of the Internal Revenue Code (IRC) of 1986 as it relates to religious
organizations. This documentation includes, at a minimum, a completed IRS Form 1023, the Schedule A
supplement, which applies to churches, and a copy of the organizing instrument of the church which contains a
proper dissolution clause and which specifies the purposes of the organization.

The petitioner submitted a March 19, 1974 letter from the IRS informing the petitioner that it qualified for tax-
exempt status under section 501(c)(3) of the IRC as an organization described in section 509(a)(2) of the IRC. As
the IRS letter does not grant the petitioner tax exemption specifically as a religious organization, the petitioner has
not met the evidentiary requirements of the regulation.

Additionally, a petitioner must also demonstrate its ability to pay the proffered wage.
The regulation at 8 C.F.R. § 204.5(g)(2) states, in pertinent part, that:

Any petition filed by or for an employment-based immigrant which requires an offer of
employment must be accompanied by evidence that the prospective United States employer
has the ability to pay the wage. The petitioner must demonstrate this ability at the time the
priority date is established and continuing until the beneficiary obtains lawful permanent
residence. Evidence of this ability shall be either in the form of annual reports, federal tax
returns, or audited financial statements.
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The petitioner submitted a copy of its 2002 Form 990, Return of Organization Exempt From Income Tax. The
Form 990 reflects that the petitioner had net assets of approximately $1,017 for the year, and does not reflect that
it paid any wages during the year. The petitioner proposes to pay the beneficiary $800 per week “including a $300
parsonage allowance.” The evidence submitted does not establish that the petitioner had the ability to pay the
beneficiary the proffered salary. This deficiency constitutes another ground for dismissal of the appeal.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361.
The petitioner has not sustained that burden. Accordingly, the appeal will be dismissed.

ORDER: The appeal is dismissed.



