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DISCUSSION: The employment-based immigrant visa petition was denied by the Director, Texas Service
Center, and is now before the Administrative Appeals Office on appeal. The appeal will be dismissed.

(i) seeks to enter the United States--

(D) solely for the purpose of carrying on the vocation of a minister of that religious
denomination,

(IT) before October 1, 2008, in order to work for the organization at the request of the
organization in a professional capacity in a religious vocation or occupation, or

(iii) has been carrying on such vocation, professional work, or other work continuously for at
least the 2-year period described in clause (1).

The regulation at 8 CFR.§ 204.5(m)(1) indicates that the “religious workers must have been performing the
vocation, professional work, or other work continuously (either abroad or in the United States) for at least the
two-year period immediately preceding the filing of the petition.” 8 C.F.R. § 204.5(m)(3)(ii)(A) requires the
petitioner to demonstrate that, immediately prior to the filing of the petition, the alien has the required two
years of membership in the denomination and the required two years of experience in the religious vocation,
professional religious work, or other religious work. The petition was filed on October 21, 2002. Therefore,
the petitioner must establish that the beneficiary was continuously performing the duties of a minister
throughout the two years immediately prior to that date.

Although the Form 1-360 petition requires the petitioner to specify the beneficiary’s date of entry into the
United States, and the beneficiary’s current nonimmigrant status, the petitioner left those itemns blank on the
petition form.

The petitioner’s senior pastor, Rev. Francisco Ramalho, states that the beneficiary “has worked faithfully and
diligently in this ministry for at least two years preceding the filing of this petition,” having been “ordained in
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May 1998.” _states that the petitioner is “offering [the beneficiary] a position as full-time
minister. [The beneficiary] will work at least forty hours per week’ and earn $2,000 per month.

The petitioner provided few details, and no actual evidence, of the beneficiary’s past work. The director,
therefore, requested “a detailed description of the beneficiary’s prior work experience” and any available tax
documentation such as Forms W-2. 1In response, Rev. Ramalho states that the beneficiary “has been
continuously working” since his 1998 ordination. Rev. Ramalho states that the beneficiary entered the United
States as an R-] nonimmigrant religious worker on October 8, 2000, and has therefore been in the United
States throughout the two-year qualifying period. Rev. Ramalho adds “[iln 2001 he transferred his

during that time. The joint federal tax returns filed by the beneficiary and his spouse reflect “business
income” of $500 in 2000, $5,988 in 2001 and $6,892 in 2002. The petitioner does not explain why none of
these amounts approaches the promised salary of $24,000 per year.

The director denied the petition, in part because the evidence submitted was not sufficient to establish the
beneficiary’s continuous work as a minister throughout the 2000-2002 qualifying period. On appeal, counsel
asserts that the director was not Justified in finding the petitioner’s evidence insufficient, but counsel does not
identify any persuasive evidence that the director had failed to consider.

tax returns for each year of the relevant period. It is highly significant that, rather than produce records to
explain why the beneficiary’s compensation has been so low, the petitioner has instead argued (through
counsel) that the beneficiary need not have worked full-time. At no time does counsel claim, let alone prove,
that the beneficiary did in fact work full-time (and therefore continuously) throughout the entire two-year
period.

The petitioner submits several “Affirmation[s] of Acquaintance & Affiliation,” signed by parishioners of the
petitioning church. These are identical “form” documents in which the declarants have filled in blank spaces.
These documents lack critical details and have minimal probative value, All of the “Affirmations” indicate
that the beneficiary “has been a pastor for 6 years,” but none of the witnesses claim to have known the
beneficiary for more than three years. Without documentation, these witnesses are not in a position to attest
to what the beneficiary was doing before he ever met them; any such attestations would be, at best, hearsay
repetition of claims they themselves had heard.

; ad previously indicated that the benefici joined the petitioning church in 2001, after
Wworking with a different church in the same denomination. 'does not state that he has access to



!age 4

The next issue is whether the petitioner seeks to employ the beneficiary full-time as a minister. The regulation at
8 CFR. § 204.5(m)(2) defines a “minister” as an individual duly authorized by a recognized religious
denomination to conduct religious worship and to perform other duties usually performed by authorized
members of the clergy of that religion. In all cases, there must be a reasonable connection between the
activities performed and the religious calling of the minister. The term does not include a lay preacher not
authorized to perform such duties.

While the determination of an individual’s status or duties within a religious organization is not under the
purview of Citizenship and Immigration Services (CIS), the determination as to the individual’s qualifications
to receive benefits under the Immigration laws of the United States rests within CIS. Authority over the latter

determination lies not with any ecclesiastical body but with the secular authorities of the United States.

Rev. Ramalho has indicated that the beneficiary’s “duties wil] include preaching and teaching the word
God, leading home fellowship and other duties as required by ministry.” In a later submission,
has stated that the beneficiary’s “duties wil] include preaching and teaching the Word of God, leadin
evangelism, directing Sunday School classes, and other duties as required by the ministry.”
also states that, j iy B own position as senior astor, the ¢ i

ministries:

On appeal, the beneficiary states, in an affidavit, that he has “assisted th< 4§l with the pastoral duties of the
church, such as preaching the word of God, supervising Sunday school and assisting teachers in their duties.” As
noted above, the regulations contemplate “lay preachers,” and the educational activities are not inherently
ministerial. The minimal descriptions of the beneficiary’s duties do not show that the beneficiary’s work
represents the duties of a minister, rather than those of a worker in a religious occupation. Ideally, the director
should have addressed the question of whether the beneficiary has worked and will work in a religious occupation
(which is separate from the vocation of a minister), but because the decision rested on other factors as well, the

absence of such a discussion is not fatal to the decision.

The director concluded, “[i]t cannot be determined that this s a permanent job offer,” but the foundation for this
finding is not clear. The director also stated, “the beneficiary, as far as the record evidences, has not been
receiving a salary for services previously rendered while in the United States as the beneficiary has

added to the petitioning organization’s payroll.” The foundation for this finding appears to be

list of paid church staff, which does not include the beneficiary’s name, coupled with the lack of Forms W-2
issued to the beneficiary by the petitioner, We acknowledge that Rev. Ramalho discussed the beneficiary’s
compensation only in terms of what the church will pay him, as opposed to what it has paid him.

On the other hand, as counsel notes on appeal, the beneficiary has reported income, as a minister or religious
worker, on all his federa] tax returns. Counsel states that the tax returns establish that the beneficiary was a
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salaried worker. The term “salary,” however, implies regular payments, whereas the tax records reflect payments
significantly below the proffered amount. The tax returns are circumstantial evidence of some kind of payment,
but the returns do not identify the source of the payments to the beneficiary. Given these discrepancies, some
type of payroll records from the church would be invaluable as a means of determining both the source of the
beneficiary’s income and the extent of the beneficiary’s work for the petitioner. For this reason, we cannot
dismiss, as counse] does, the director’s observation that nothing directly ties the beneficiary’s minimal income to
the petitioner.

from some source. The available evidence, however, is insufficient to demonstrate that the beneficiary
worked continuously, or that that these duties were truly the duties of a minister (ie., duties reserved for the
clergy). The beneficiary has never received his full pay, despite an R-1 visa that would present no legal
impediment to paying the beneficiary his full salary, and the church is staffed with several individuals who,
despite the title “pastor,” are unpaid volunteers. All these factors cast doubt on the petitioner’s intent to
employ the beneficiary full-time as a minister at the salary claimed.

d
d

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8U.S.C. § 1361.
The petitioner has not sustained that burden. Accordingly, the appeal will be dismissed.

ORDER: The appeal is dismissed.



