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DISCUSSION: The employment-based immigrant visa petition was denied by the Director, Nebraska Service
Center. The Administrative Appeals Office (AAO) dismissed a subsequent appeal. The matter is now before the
AAO on a motion to reconsider. The motion will be dismissed. '

Any motion to reconsider-an action by the Service filed by an applicant or petitioner must be filed within 30

days of the decision that the motion seeks to reconsider. Any motion to reéopen a proceeding before the
‘Sérvice filed by an applicant or petitioner, must be filed within 30 days of the decision that the motion seeks
to reopen, except that failure to file before this period expires, may be excused in the discretion of the Service
where it is demonstrated that the delay was reasonable and was beyond the control of the applicant or
petitioner. 8 C.F.R. § 103.5(a)(1)(i). Because the AAO served its decision by mail, three days are added to
the petitioner’s response period pursuant to 8 C.F.R. § 103.5a(b). Pursuant to 8 C.F.R. § 103.2(a)(7), the
filing date is established upon the date that Citizenship and Immigration Services (CIS) actually receives the
submission. Thus, in order to be timely, the petitioner’s motion had to arrive at CIS no later than 33 days
after the date of the AAO’s decision.

A motion to reopen must state the new facts to be proved in the reopened proceeding and be supported by
_ affidavits or other documentary evidence. 8 C.F.R. § 103.5(a)(2). A motion to reconsider must state the
reasons for reconsideration and be supported by any pertinent precedent decisions to establish that the
decision was based on an incorrect application of law or Service policy. A motion to reconsider a decision on
an application or petition must, when filed, also establish that the decision was incorrect based on the
evidence of record at the time of the initial decision. 8 C.F.R. § 103.5(2)(3).

The above regulations provide limited conditions for the acceptance of an untimely motion to reopen, but not
an untimely motion to reconsider. Pursuant to the above regulations, a motion that consists entirely of
arguments and references to prior submissions is a motion to reconsider. The petitioner’s motion in this
proceeding contains no new evidence and therefore does not constitute a motion to reopen.

We note that the motion includes a “motion for extension to file documents.” The regulations do not provide
for such a motion, nor do they permit a petitioner to submit additional documentation to supplement a
previously filed motion. We must, therefore, limit consideration to the motion as filed. A motion that
contains no new documentary evidence at the time of filing is not a motion to reopen, and the assertion that
unidentified new evidence will be submitted at some unspecified future time does not qualify a motion as a
motion to reopen. '

The AAO issued its decision on July 31, 2003. The petitioner’s motion is postmarked September 3, 2003,

which was 33 days later, and thus the last day for timely filing. CIS received the motion on September 4,
2003, 34 days after the date of the AAQO’s decision.

The petitioner’s motion to reconsider was not timely filed, and there is no regulatory provision to permit its
acceptance. Therefore, the motion must be dismissed.

ORDER: The motion is dismissed.



