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DISCUSSION: The employment-based immigrant visa petition was denied by the Director, Nebraska Service
Center. The Administrative Appeals Office (AAO) dismissed a subsequent appeal. The matter is now before
the AAO on a motion to reopen. The motion will be dismissed, the previous decision of the AAO will be
affirmed and the petition will be denied.

The regulation at 8 C.F.R. § 103.5(a)(1)(i) states, in pertinent part:

Any motion to reconsider an action by the Service filed by an applicant or petitioner must
be filed within 30 days of the decision that the motion seeks to reconsider. Any motion
to reopen a proceeding before the Service filed by an applicant or petitioner, must be filed
within 30 days of the decision that the motion seeks to reopen, except that failure to file
before the period expires, may be excused in the discretion of the Service where it is
demonstrated that the delay was reasonable and was beyond the control of the applicant
or petitioner.

The record reflects that the AAO issued its decision on September 15, 2003. The instant motion was received
by the Nebraska Service Center on October 22, 2003. As cited in the regulation above, in order to properly
file a motion, the affected party must file the motion within 30 days after service of the unfavorable decision.
If the decision was mailed, the appeal must be filed within 33 days. See 8 C.F.R. § 103.5a(b).

In this instance, the motion was received 37 days after the AAO’s decision was issued. Accordingly, the

motion was not timely filed.

ORDER: The motion is dismissed. The previous decision of the AAO will be affirmed and the petition
will be denied.



