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DISCUSSION: The employment-based immigrant visa petition was denied by the Director, Nebraska Service
Center, and is now before the Administrative Appeals Office (AAO) on appeal. The decision of the director will
be withdrawn and the petition will be remanded for further action and consideration.

The petitioner is a church. It seeks to classify the beneficiary as a special immigrant religious worker pursuant
to section 203(b)(4) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1153(b)(4), to perform
services as a minister. The director determined that the petitioner had not established that it was affiliated with
the beneficiary’s prior church.

On appeal, counsel submits a brief.

Section 203(b)(4) of the Act provides classification to qualified special immigrant religious workers as
described in section 101(a)(27)(C) of the Act, 8 U.S.C. § 1101(a)(27)(C), which pertains to an immigrant
who:

(1) for at least 2 years immediately preceding the time of application for admission, has
been a member of a religious denomination having a bona fide nonprofit, religious
organization in the United States; :

(ii) seeks to enter the United States--

() solely for the purpose of carrying on the vocation of a minister of that religious
denomination,

(II) before October 1, 2008, in order to work for the organization at the request of
the organization in a professional capacity in a religious vocation or occupation, or

(IID) before October 1, 2008, in order to work for the organization (or for a bona
fide organization which is affiliated with the religious denomination and is exempt
from taxation as an organization described in section 501(c)(3) of the Internal
Revenue Code of 1986) at the request of the organization in a religious vocation or
occupation; and

(iii) has been carrying on such vocation, professional work, or other work continuously for
at least the 2-year period described in clause @).

The regulation at 8 C.E.R. § 204.5(m)(1) echoes the above statutory language, and states, in pertinent part, that
“[a]n alien, or any person in behalf of the alien, may file an I-360 visa petition for classification under section
203(b)(4) of the Act as a section 101(a)(27)(C) special immigrant religious worker. Such a petition may be filed
by or for an alien, who (either abroad or in the United States) for at least the two years immediately preceding the
filing of the petition has been a member of a religious denomination which has a bona fide nonprofit religious
organization in the United States.”

The regulation at 8 CF.R. § 204.5(m)(3) states, in pertinent part, that each petition for a religious worker must be
accompanied by:
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(ii) A letter from an authorized 6fﬁcial of the religious organization in the United States
which (as applicable to the particular alien) establishes:

(A) That, immediately prior to the filing of the petition, the alien has the required
two years of membership in the denomination and the required two years of
experience in the religious vocation, professional religious work, or other religious
work.

The director’s determination that the petitioner must establish a religious affiliation between the beneficiary’s
prior church and the petitioning organization is erroneous and is withdrawn. The statute and regulation require
only that the petitioner establish that the beneficiary, as a minister, has been a member of the religious
denomination for two full years prior to the filing of the visa petition.

The petition was filed on October 27, 2003. Therefore, the petitioner must establish that the beneficiary was a
member of its denomination for two full years immediately preceding the filing of the visa petition.

The petitioner stated that it is a “non-denominational local church.” The petitioner also stated that the beneficiary
has served as pastor of the church since his entry into the United States under an R-1 nonimmigrant religious
worker visa in September 2001.

The petitioner submitted no documentary evidence of the beneficiary’s association with the church for the full
two years prior to the filing of the visa petition. The record is remanded to the director for determination as to
whether the petitioner has established that the beneficiary meets the requisite two years membership in the
denomination.

Additionally, on remand, the director should address whether the petitioner has established that the beneficiary
has worked continuously as a minister for two full years preceding the filing of the visa petition.

The petitioner stated that the beneficiary began his ministerial work with the church in September 2001.
However, it submitted no evidence, such as canceled checks, pay vouchers or other documentary evidence to
corroborate its statements. Going on record without supporting documentary evidence is not sufficient for
purposes of meeting the burden of proof in these proceedings. Matter of Treasure Craft of California, 14
I&N Dec. 190 (Reg. Comm. 1972).

The petitioner has also not established that it has the ability to pay the beneficiary the proffered wage. The
regulation at 8 CF.R. § 204.5(g)(2) states in pertinent part:

Ability of prospective employer to pay wage. Any petition filed by or for an employment-
based immigrant which requires an offer of employment must be accompanied by evidence
that the prospective United States employer has the ability to pay the proffered wage. The
petitioner must demonstrate this ability at the time the priority date is established and
continuing until the beneficiary obtains lawful permanent residence. Evidence of this
ability shall be either in the form of copies of annual reports, federal tax returns, or audited
financial statements.



The petitioner indicates that it will pay the beneficiary an annual salary of $33,000. As evidence of its ability
to pay the proposed salary, the petitioner submitted a copy of Part IV Financial Data from IRS Form 1023,
which reflects data for J anuary to April 2003; and copies of its monthly bank statements for March 13 through
June 11, and July 12 through August 12, 2003. As noted previously, although the petitioner stated that the
beneficiary has worked for the petitioning organization since September 2001, the petitioner submitted no
evidence of any payments made to the beneficiary.

The above-cited regulation states that evidence of ability to pay “shall be” in the form of tax returns, audited
financial statements, or annual reports. The petitioner is free to submit other kinds of documentation, but only
in addition to, rather than in place of, the types of documentation required by the regulation. In this instance,
the petitioner has not submitted any of the required types of evidence.

On remand, the director should address whether the petitioner has established that it has the ability to pay the
proffered wage.

This matter will be remanded. The director may request any additional evidence deemed warranted and should
allow the petitioner to submit additional evidence in support of its position within a reasonable period of time. As
always in these proceedings, the burden of proof rests solely with the petitioner. Section 291 of the Act, 8 U.S.C.
§ 1361.

ORDER: The director’s decision is withdrawn. The petition is remanded to the director
for further action in accordance with the foregoing and entry of a new decision,
which, if adverse to the petitioner, is to be certified to the AAO for review.



