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DISCUSSION: The District Director, San Francisco, denied the special immigrant visa petition. The matter
is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed.

The applicant is a twenty-one-year-old native and citizen of El Salvador who seeks classification as a special
immigrant juvenile (SIJ) pursuant to section 203(b)(4) of the Immigration and Nationality Act (the Act),
8 US.C. § 1153(b)(4).

The district director issued a decision on June 3, 2005 denying the petition for special immigrant juvenile
(SI)) status. Specifically, the district director found that the applicant failed to submit sufficient
documentation to support that the Department of Homeland Security (DHS) should consent to his dependency
order serving as a precondition to a grant of special immigrant juvenile status under section 101(a)(27)(J)(iii)
of the Act.

On appeal, counsel for the applicant contends that there is insufficient basis for the district director to
challenge the determination of the Juvenile Court Commissioner of the Superior Court of the State of
California for the County of San Francisco ("juvenile court") that the applicant is an “abused, neglected or
abandoned minor,” and the petition should be approved. Brief in Support of Appeal, received July 6, 2005.

The record contains a brief from counsel in support of the appeal; an order from the juvenile court regarding
the applicant’s eligibility for special immigrant juvenile status; a document from the juvenile court reflecting
that it reviewed a progress report for the applicant on May 10, 2005; documentation of the applicant’s arrests
and criminal history; reports from the applicant’s probation officer; statements from individuals in El
Salvador regarding the applicant, and; an employment verification letter for the applicant. The entire record
was considered in rendering a decision on the current appeal.

Section 203(b)(4) of the Act provides classification to qualified special immigrant juveniles as described in
section 101(a)(27)(J) of the Act, which pertains to an immigrant who is present in the United States—

(i) who has been declared dependent on a juvenile court located in the United States or
whom such a court has legally committed to, or placed under the custody of, an
agency or department of a State and who has been deemed eligible by that court for
long-term foster care due to abuse, neglect, or abandonment;

(i1) for whom it has been determined in administrative or judicial proceedings that it
would not be in the alien’s best interest to be returned to the alien’s or parent’s
previous country of nationality or country of last habitual residence; and

(iii)  in whose case the Attorney General [Secretary of Homeland Security] expressly
consents to the dependency order serving as a precondition to the grant of special
immigrant juvenile status; except that—

)] no juvenile court has jurisdiction to determine the custody status or
placement of an alien in the actual or constructive custody of the Attorney
General unless the Attorney General specifically consents to such
jurisdiction; and
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an no natural parent or prior adoptive parent of any alien provided special
immigrant status under this subparagraph shall thereafter, by virtue of such
parentage, be accorded any right, privilege, or status under this Act . ...

Pursuant to 8 C.F.R. § 204.11(c), an alien is eligible for classification as a special immigrant under
section 101(a)(27)(J) of the Act if the alien:

(1) Is under twenty-one years of age;
(2) Is unmarried;

(3) Has been declared dependent upon a juvenile court located in the United States in
accordance with state law governing such declarations of dependency, while the alien
was in the United States and under the jurisdiction of the court;

(4) Has been deemed eligible by the juvenile court for long-term foster care;

(5) Continues to be dependent upon the juvenile court and eligible for long-term foster
care, such declaration, dependency or eligibility not having been vacated, terminated,
or otherwise ended; and

(6) Has been the subject of judicial proceedings or administrative proceedings authorized
or recognized by the juvenile court in which it has been determined that it would not be
in the alien’s best interest to be returned to the country of nationality or last habitual
residence of the beneficiary or his or her parent or parents . . . .

On September 12, 2002, the juvenile court issued an order finding that the applicant is an “abused, neglected
or abandoned minor,” it is not in the applicant's best interest to be returned to El Salvador, and that the
applicant is eligible for special immigrant juvenile status. The record contains a report from the applicant’s
probation officer which was ostensibly considered by the juvenile court when issuing the order. The
probation officer’s report reflects that the applicant’s family in El Salvador is poor, with his father working as
an agricultural worker and his mother serving as a homemaker. Report from Probation Officer, dated July 10,
2002. The applicant entered the United States on or about October 28, 2000, at the age of sixteen. Id. The
applicant’s older brother paid a smuggler approximately $4,000 in order for the applicant to be transported to
the United States to seek employment. Id. The applicant resided with his adult brother until they were both
arrested on June 7, 2002. Id. The applicant’s cousin stated that the applicant’s mother was worried and
concerned about the applicant, and the applicant's mother wishes for the applicant to remain in the United
States where he will have better opportunities. Id. The applicant’s probation officer expressed the opinion
that the applicant likely became involved in gang activity in El Salvador prior to his entry to the United
States, and he has gang-related tattoos. Id. One of the applicant’s brothers was murdered in a gang-related
incident in El Salvador. Id.
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On April 4, 2003, the applicant filed a Form 1-360 petition requesting special immigrant juvenile status.
Upon considering the included evidence, the district director determined that the applicant failed to provide
adequate documentation to support the juvenile court's finding that the applicant is in fact an abused,
neglected or abandoned minor who should not be returned to El Salvador. On March 16, 2005, the district
director issued a notice requesting that the applicant submit the following:

Either copies of the actual records from the juvenile proceeding, or, from the Court or state
agency or department in whose custody the [applicant] has been placed, an affidavit
summarizing the evidence presented to the juvenile court during the dependency proceeding,
especially the evidence provided to form the basis for the court’s findings that [the applicant]
has been abused, neglected, or abandoned, and that it is not in the best interest of [the
applicant] to be returned to his country of nationality.

In response, the applicant submitted a joint statement from three individuals in El Salvador who attested that
the applicant was abandoned by his parents and he migrated to the United States to “advance his lot.”
Statement from Mercedes Elba Fuentes, Anabel Mena, and Felipa Venicia Corvera de Meléndez, dated April
4,2005. The applicant further submitted a progress report from his probation officer, dated July 9, 2003; an
order from the San Francisco Superior Court, Juvenile Division, dated May 10, 2005, reflecting that the court
reviewed a report from the applicant’s probation officer filed on May 6, 2005, and; a depositional finding of
the San Francisco Superior Court, Juvenile Division, dated July 10, 2002, outlining instructions for the state’s
oversight of the applicant.

On June 3, 2005, the district director denied the petition based on a finding that the applicant failed to submit
sufficient documentation to support that DHS should consent to his dependency order serving as a
precondition to a grant of special immigrant juvenile status under section 101(a)(27)(J)(iii) of the Act. The
district director noted that, despite his March 16, 2005 request for evidence, the applicant declined to provide
the documentation on which the juvenile court relied when determining that the applicant is an abused,
neglected or abandoned minor who should not be returned the El Salvador. The district director stated that,
while the applicant provided a statement from three individuals in El Salvador, the statement was created
approximately three years after the juvenile court's order, and thus it could not have been considered by the
juvenile court. The district director determined that the applicant failed to provide sufficient documentation
to show that he was in fact abused, neglected or abandoned by his parents, or that it is in his best interest to
not return to El Salvador.

On appeal, counsel contends that there is insufficient basis for the district director to challenge the
determination of the juvenile court that the applicant is an “abused, neglected or abandoned minor,” and the
petition should be approved. Brief in Support of Appeal, received July 6, 2005. Thus, counsel contends that
the juvenile court's order should be taken at face value, regardless of whether the applicant has provided
independent documentation to show that he is an abused, neglected or abandoned minor who should not be
returned the El Salvador.

Upon review, the applicant has failed to establish eligibility for special immigrant juvenile status under
section 101(a)(27)(J) of the Act. As noted above, section 101(a)}(27)(J)(iii) of the Act provides that the
Secretary of Homeland Security must expressly consent to the applicant’s dependency order serving as a
precondition to the grant of special immigrant juvenile status.
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Express consent means that the Secretary, through the CIS District Director, has
"determine[d] that neither the dependency order nor the administrative or judicial
determination of the alien's best interest was sought primarily for the purpose of obtaining the
status of an alien lawfully admitted for permanent residence, rather than for the purpose of
obtaining relief from abuse or neglect [or abandonment.]"

Memorandum of _ Director for Operations, Citizenship and Immigration Services,
Field Guidance on Special Immigrant Juvenile Status Petitions, HQAND 70/23 (May 27, 2004)(quoting H.R.
Rep. No. 105-405, at 130 (1997)).

Citizenship and Immigration Services (CIS) is not bound to accept the determination of a state juvenile court
that an applicant is an abused, neglected or abandoned minor, or that it is not in his best interest to be returned
to his country of nationality, without sufficient documentation of the basis for the decision. While such an
order is required to establish eligibility under section 101(a)(27)(J) of the Act, it does not relieve the applicant
from the burden of submitting sufficient documentation to satisfy the district director that the order was
supported by relevant facts, and that it may serve as a basis for special immigrant juvenile status.

[E]xpress consent [to an order] should be given only if the adjudicator is aware of the facts
that formed the basis for the juvenile court's rulings on dependency (or state custody),
eligibility for long-term foster care based on abuse, neglect, or abandonment, and non-
viability of family reunification, or the adjudicator determines that a reasonable basis in fact
exists for these rulings.

Memorandum of ||| Bl Associate Director for Operations, Citizenship and Immigration Services,
Field Guidance on Special Immigrant Juvenile Status Petitions at 4.

The regulation states that the petitioner shall submit additional evidence as the director, in his or her
discretion, may deem necessary. The purpose of a request for evidence is to elicit further information that
clarifies whether eligibility for the benefit sought has been established, as of the time the petition is filed. See
8 C.F.R. §§ 103.2(b)(8) and (12). The failure to submit requested evidence that precludes a material line of
inquiry shall be grounds for denying the petition. 8 C.F.R. § 103.2(b)(14). In the present matter, the district
director clearly requested an affidavit explaining the documentation and information that was considered by
the juvenile court when issuing the July 15, 2002 order. The district director further requested copies of the
actual records from the juvenile proceeding, or, from the Court or state agency or department in whose
custody the applicant has been placed. Thus, as the juvenile court's order of July 15, 2002 failed to state facts
upon which the court's order was based, the district director afforded the applicant an opportunity to present
documentation to establish the basis of the court's decision.

In response, the applicant provided a depositional finding of the San Francisco Superior Court, Juvenile
Division, dated July 10, 2002, outlining instructions for the state’s oversight of the applicant. However, the
applicant failed to submit any explanation or documentation to reflect what evidence or information was
before the court when issuing the order of July 15, 2002 and depositional finding of July 10, 2002. As noted
by the district director, the statement from individuals from El Salvador was generated after the juvenile
court's order, and thus it could not have been a basis for the July 15, 2002 order.
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On appeal, the applicant now submits a report from the applicant’s probation officer dated July 10, 2002. As
this report predates the juvenile court's order of July 15, 2002, it may have been under consideration by the
juvenile court. However, where, as here, an applicant has been put on notice of a deficiency in the evidence
and has been given an opportunity to respond to that deficiency, the AAO will not accept evidence offered for
the first time on appeal. See Matter of Soriano, 19 1&N Dec. 764 (BIA 1988); see also Matter of Obaigbena,
19 I&N Dec. 533 (BIA 1988). If the applicant had wanted the probation officer’s report of July 10, 2002 to
be considered, he should have submitted the document in response to the district director's request for
evidence. Id. Under the circumstances, the AAO need not and does not consider the sufficiency of the
evidence submitted on appeal.

The record does not contain sufficient evidence to show that the applicant was abused, neglected or
abandoned by his parents, such that CIS can determine the basis for the juvenile court's order of July 15,
2002. While the applicant submitted statements from three individuals in El Salvador, the statements are brief
and lack detail regarding the applicant’s prior circumstances there. Thus, they do not establish that he was in
fact abused, neglected or abandoned. The record reflects that the applicant’s mother expressed concern for
his status, and she prefers he remain in the United States where she feels he will have better opportunities.
The fact that the applicant’s mother prefers he reside in another country where he might have greater
economic opportunity does not reflect that she has abandoned or neglected him. The record contains no other
independent documentation to support that the applicant was abused, neglected or abandoned. Going on
record without supporting documentary evidence is not sufficient for purposes of meeting the burden of proof
in these proceedings. Matter of Soffici, 22 1&N Dec. 158, 165 (Comm. 1998)(citing Matter of Treasure Craft
of California, 14 1&N Dec. 190 (Reg. Comm. 1972)).

Based on the foregoing, the applicant has failed to establish the basis for the juvenile court's order of July 15,
2002, such that the Secretary of Homeland Security is inclined to consent to the order serving as a
precondition to the grant of special immigrant juvenile status. See section 101(a)(27)(J)(iii) of the Act. Thus,
the applicant has failed to establish eligibility for special immigrant juvenile status under section
101(a)(27)(J) of the Act.

It is further noted that the applicant is no longer eligible for special immigrant juvenile status under section
101(a)(27)(J) of the Act, as he is no longer under the age of 21. See 8 C.F.R. § 204.11(c)(1). For this
additional reason, the petition may not be approved.

In visa petition proceedings, the burden of proof is on the applicant to establish eligibility for the benefit
sought by a preponderance of the evidence. Matter of Brantigan, 11 I&N Dec. 151 (BIA 1965). The issue “is
not one of discretion but of eligibility.” Matter of Polidoro, 12 I&N Dec. 353 (BIA 1967). In this case, the
applicant has not proven eligibility for the benefit sought.

ORDER: The appeal is dismissed.



