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DISCUSSION: The immigrant visa petition was denied by the 
Director, California Service Center. The matter is now before the 
Associate Commissioner for Examinations on appeal. The appeal will 
be dismissed. 

The petitioner is a church. It seeks classification of the 
beneficiary as a special immigrant religious worker pursuant to 
section 203 (b) (4) of the Immigration and Nationality Act (the Act) , 
8 U. S. C. 1153 (b) (4) , to serve as a choir director. The director 
denied the petition determining that the petitioner had failed to 
establish that the prospective occupation is a religious occupation 
or that the beneficiary had two years of continuous work experience 
in a religious occupation. The director also found that the 
petitioner had failed to establish that it had the ability to pay 
the proffered wage. 

On appeal, counsel argues that the beneficiary is eligible for the 
benefit sought. 

Section 203(b) (4) of the Act provides classification to qualified 
special immigrant religious workers as described in section 
101 (a) (27) (C) of the Act, 8 U. S. C. 1101 (a) (27) (C) , which pertains 
to an immigrant who: 

(i) for at least 2 years immediately preceding the time 
of application for admission, has been a member of a 
religious denomination having a bona fide nonprofit, 
religious organization in the United States; 

(ii) seeks to enter the United States-- 

(I) solely for the purpose of carrying on the 
vocation of a minister of that religious denomination, 

(11) before October 1, 2003, in order to work for 
the organization at the request of the organization in a 
professional capacity in a religious vocation or 
occupation, or 

(111) before October 1, 2003, in order to work for 
the organization (or for a bona fide organization which 
is affiliated with the religious denomination and is 
exempt from taxation as an organization described in 
section 501 (c) (3) of the Internal Code of 1986) at the 
request of the organization in a religious vocation or 
occupation; and 

(iii) has been carrying on such vocation, professional 
work, or other work continuously for at least the 2-year 
period described in clause (i) . 
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The first issue to be examined is whether the prospective 
occupation is a religious occupation. 

8 C.F.R. 204.5 (m) (2) states, in pertinent part, that: 

R e l i g i o u s  occupat ion  means an activity which relates to 
a traditional religious function. Examples of 
individuals in religious occupations include, but are not 
limited to, liturgical workers, religious instructors, 
religious counselors, cantors, catechists, workers in 
religious hospitals or religious health care facilities, 
missionaries, religious translators, or religious 
broadcasters. This group does not include janitors, 
maintenance workers, clerks, fund raisers, or persons 
solely involved in the solicitation of donations. 

The regulation does not define the term "traditional religious 
function" and instead provides only a brief list of examples. The 
examples listed reflect that not all employees of a religious 
organization are considered to be engaged in a religious 
occupation. The regulation states that positions such as cantor, 
missionary, or religious instructor are examples of qualifying 
religious occupations. Persons in such positions must complete 
prescribed courses of training established by the governing body of 
the denomination and their services are directly related to the 
creed of the denominat ion. The regulation reflects that 
nonqualifying positions are those whose duties are primarily 
administrative, humanitarian, or secular. Persons in such 
positions must be qualified in their occupation, but they require 
no specific religious training or theological education. 

The Service therefore interprets the term "traditional religious 
function" to require a demonstration that the duties of the 
position are directly related to the religious creed of the 
denomination, that specific prescribed religious training or 
theological education is required, that the position is defined and 
recognized by the governing body of the denomination, and that the 
position is traditionally a permanent, full-time, salaried 
occupation within the denomination. 

In a letter dated February 25, 1998, the petitioner stated that as 
a choir director, the beneficiary "plans, organizes, and directs 
church music programs. Organizes and directs music programs for 
Sunday school and youth groups. Teaches, leads and directs church 
choir and actual performance." The petitioner submitted a 
certificate of graduation which indicated that, on February 27, 
1978, the beneficiary received a bachelor of music degree from 
Chonnam National university in Korea. 

On appeal, the petitioner-states that: 
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The position of Choir Director in our Church is not 
merely a person who is able to play an instrument or 
direct voices, nor would we want to engage such a person 
as a Choir Director. A music leader in a Church has a 
much more important role, that of worship leader . . . 

In junior high school [the beneficiary] attended 
Missionary School and studied religious music, playing 
the piano for chapel hour and learning the liturgical 
procedures . . . 

We have been privileged to have her volunteer her 
services to our Church since June, 1994. In our 
tradition, the Church music selection and the prayerful 
leading of the hymns is an important part of our worship 
services. 

Counsel argues that "the position of Choir Director of the San Jose 
United Presbyterian Church is an activity which relates to a 
traditional religious function." Counsel's argument is not 
persuasive. The Service does not dispute that music plays an 
integral role in many religious services. The performance of music 
in a religious environment does not equate to the performance of a 
religious occupation. The petitioner claims that the beneficiary 
"studied religious music1I ; however, the only education that has 
been documented is a bachelor of music degree from the Chonnam 
National University. This clearly cannot be considered to be 
either a formal theological education or specific religious 
training. While the beneficiary may be a devoted member of the 
congregation, it is not clear that any other member, with a musical 
talent, would be incapable of performing the duties of a choir 
director. Furthermore, as the beneficiary has been volunteering 
her services since 1994, it is apparent that the position is not 
traditionally a full-time, salaried occupation within the 
denomination. As such, the petitioner has failed to establish that 
the prospective occupation is a religious occupation. 

As the petitioner claims that the beneficiary has been performing 
the duties of the choir director since 1994, it cannot be found 
that the beneficiary has two years of continuous religious work 
experience as required at 8 C. F. R. 204.5 (m) (1) . Also, the Service 
does not recognize voluntary participation in church activities. 

The next issue to be examined is whether the petitioner has the 
ability to pay the proffered wage. 

8 C.F.R. 204.5 (g) (2) states, in pertinent part: 

Abil i ty of prospective employer to pay wage. Any 
petition filed by or for an employment-based immigrant 




